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THE political managers in Colorado have done 
a sensible thing, and one worthy of general imita- 
tion. The chairman of the central committees of 
of the two political parties in that state agreed 
that in case any candidate for the office of Judge 
of the Supreme Court should receive the unani- 
mous support of the convention of lawyers which 
had been called to assemble at Colorado Springs, 
no party nominations would be made. The law- 
yers assembled and nominated Hon. Wilbur F. 
Stone, of Pueblo. Such a compliment paid to a 
lawyer by his professional brethren, should be 
more gratifying than a dozen party nominations; 
and we have no doubt that, in this case, it will be 
followed by an election without opposition. The 
vacancy to which Mr. Stone is thus nominated has 
been occasioned by the resignation of Judge 
Wells. 


SENECA denounced usury with two millions 
loaned out at interest. Judge Robinson, of one of 
the courts of New York city, has been inveighing 
against extravagant lawyers’ fees, on a salary of 
ten thousand a year. The St. Louis Globe-Demo- 
crat, with thousands plundered from the revenues 
of the government, took up the same refrain last 
spring and rung it upon all its changes. And now 
the St. Louis Republican, issued from a palace, 
printed on a press which cost $50,000 in gold, and 
with another palatial building in process of erec- 
tion for one of its proprietors, delivers a lecture on 
the same subject. That great abuses are constantly 
perpetrated not only in large cities, but in small 
ones, in the shape of excessive fees paid to law- 
yers, is true; and when such fees are awarded 
by a court of justice out of insolvent estates, or 
the estates of widows and orphans, it is properly a 
subject of comment on the part of the press, and 
deserves severe public reprobation. But the in- 
stances of excessive fees quoted by the Republican 
are, in the main, destitute of value as argu- 
ments, because it is not shown that the services 
rendered were not worth the sums paid, or that 
services of equal value could have been procured 
for a less sum. A St. Louis grand jury lately 
made a report, in which it called attention in de- 
nunciatory language to the excessive fees which 
had lately been awarded to lawyers; but the 
report. failed in the same particular as the Repub- 
lican’s argument. It did not examine any witnesses 
nor take any evidence to show that the fees were 
in fact excessive; and hence it made itself ridic- 
ulous. It could have accomplished a good deal of 
good by a careful and judicious investigation of 
the subject—assuming that such a matter comes 
within the purview of the duties of a grand jury. 
The fact is that lawyers love money like other 
men, and, in cases where they are not checked, are 
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liable to charge extortionate fees. We should be 
glad to see this thing reformed. But other gardens 
need weeding, and we hope to see the reform 
become general. We demand that the price of 
bread be regulated so as to conform to the price 
of wheat; and we hereby solemnly protest that 
the St. Louis Republican is not a better newspaper 
than it was in 1864, and yet, that owing to the 
appreciation of the value of the paper dollar, it 
costs two and a half times as much now as it did 
then. 


“te 
> 


A VERY unjust and impolitic measure is 
pending before the Municipal Assembly of St. 
Louis, in the shape of a bill for an ordinance im- 
posing a prohibitory tax upon commercial travel- 
ers who sell goods in St. Louis for houses doing 
business in other cities. The bill, as it stands at 
this writing, reads as follows: ‘‘ No person whose 
principal place of business is not in this city, or who 
isin the employ of any person, persons or corpor- 
ation whose principal place of business is not in 
this city, or who conducts his principal business 
without this city, or who is in the employ of any 
person, persons or corporation, who conduct their 
principal business without this city, shall sell or 
offer to sell any goods, wares or merchandise by 
card, sample, or by written or printed trade lists, 
catalogues, or other representations in this city, 
until he or they shall first obtain and pay fora 
license therefor, as follows: For a license for three 
days, fifty dollars; for a license for three months, 
one hundred dollars, and for a license for one 
year, two hundred dollars.’’ It is plain that it has 
been concocted in the interest of our wholesale 
merchants, to prevent the wholesale merchants of 
other cities from sending travelers here to compete 
for home trade. 








The objections to itare: 1. It is a measure 
against public policy, because it restrains trade 
and fosters a monopoly of trade in the hands of 
our own wholesale traders, greatly to the injury of 
our retail dealers and consumers, who have a right 
to the benefits accruing from the free competition 
of other cities with our own. 2. Itis unconstitu- 
tional, as being in violation of the principle of 
equal taxation, found in Art. X, § 3, of the con- 
stitution of this state, which declares that taxes 
‘“¢ shall be uniform upon the same class of subjects 
within the territorial limits of the authority levy- 
ing the tax.’ Here, the ‘ class of subjects ”’ is 
wholesale merchants, and the non-resident ones 
under this ordinance, would pay a tax greatly in 
excess of the resident. This may be illustrated by 
the fact that a commission merchant in St. Louis, 
whose agrregate sales do uot exceed a hundred 
thousand a year, pays an annual privilege tax of but 
twenty-five dollars. 3. It is in contravention of 
the Constitution of the United States, as interpre- 
ted in Welton v. State, 2 Cent. L. J. 116; because 
its object is, and its effect would be, to levy for the 
same privilege a higher tax upon merchants com- 
ing from other states than that paid by our own 
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merchants. These are the legal objections to it. 
The moral objections are that it is mean, dishon- 
est, tribal and unpatriotic; and we only hope that 
the story is not true that the hat has been passed 
around among our wholesale deulers to raise a 
fund to “ pull it through.” 


— 
—_ 


POST-OFFICE LAW. 

Some of the post-office laws are fearfully and 
wonderfully made, and, by reason of the inter- 
pretation which they receive, they become still 
more fearful and wonderful. Thus, while it costs 
an American seedsman sixteen cents a pound to 
distribute garden seeds through the mail, a Can- 
adian seedsman can send them all over the United 
States at four cents a pound,—an arrangement 
which will drive American seedsmen to the neces- 
sity of first shipping their seeds in bulk to Canada, 
and there distributing them through the mails to 
their customers in the United States. For this happy 
device for the protection of home industries, we 
are supposed to be indebted to the Hon. Hannibal 
Hamlin, of Maine. Another brilliant legislative 
feat in the regulation of post-offices and post-roads 
enables one to send a registered letter from St. 
Louis to Toronto cheaper than across the river to 
East St. Louis. What is bad in the laws is ren- 





dered worse by the construction they receive | 


from the post-office department. To give a 
single illustration: Section 3877 of the Revised 
Statutes provides that ‘“‘mailable matter of the 
second-class shall embrace all matter exclusively 
in print, and regularly issued at stated periods 
from a known office of publication, without addi- 
tion by writing, mark, or sign.”’ Some of the pub- 
lishers of periodicals have been in the habit of 
sending them to their subscribers in a wrapper on 
which was printed the name of the paper or mag- 
azine, and the name and address of the publisher. 
This was not done as a mere advertisement; for 
there was no benefit in it as an advertisement, be- 
cause it was never seen by any but post-office clerks 
until it reached its destination, and then the wrap- 
per was immediately torn off and destroyed. It was 
done because it was found necessary, in order to 
preserve the numbers from mutilation, to envelop 
them completely in the wrapper from one end to the 
other; and as large packages were sometimes sent 
to the wrong offices, it became desirable to have 
the publisher’s imprint on the wrappers, so that, 
without breaking them open, they might be re- 
turned or forwarded to their proper destination. 
Several times large packages of this journal, either 
misdirected or otherwise miscarried, have been 
saved from loss in this way. The printing of the 
name of the journal and of the publisher on the 
wrapper did not make them weigh the thousandth 
part of an ounce more, and if it had it would not 
have harmed the government, for the postage was 
paid in bulk according to weight. Neither did it 
result in sending any matter through the mails at 
pound rates which would otherwise have been sent 
at a higher rate. It was simply a matter of busi- 
ness convenience, both for publisher and post- 





master—for sender and carrier; and if the post- 
office department were in the hands of business 
men of sense, no objection would ever have been 
made to it. But it has been forbidden; the post- 
office department ‘‘sticks in the back of the 
statute’? by demanding extra postage on every 
one of our exchanges on which the name of the 
paper is printed on the wrapper. 

Under the same statute, we presume, for we find 
no other governing it, the post-office department 
has ruled in regard to advertisements published in 
newspapers, as follows: ‘‘ Unless such advertise- 
ments are printed at the same office, on paper of 
the same size, and regularly paged with other 
sheets of the publication, third-class rate of post- 
age must be charged thereon’’—that is, the rate for 
books and other transient matter, except garden 
seeds coming from Canada. See U. S. Official 
Postal Guide, for July, 1877, Ruling 17, p. 54. This 
ruling, it will be seen, will, if carried out, oblige 
periodicals like the CENTRAL LAW JOURNAL to 
page their advertisements and the reading matter 
consecutively. As the advertisements are intended 
to be discarded when the volume is bound, at the 
end of every six months, it will be seen that this 
imposes an onerous servitude upon us, for which 
the United States receives no benefit. The design 
of the statute no doubt is to prohibit the sending 
of circulars and other transient advertisements 
wrapped up in matter of the ‘‘ second class.” It 
is right that this should be so. The sending of 
such advertisements in this way, is clearly a fraud 
on the government. But both the spirit, and we 
are fully convinced, the letter of the law are sat- 
isfied when it is ascertained that the advertising 
pages are a regular part of the publication. And 
the paging, as a general rule, can furnish no conclu- 
sive test of whether this is so or not. Nevertheless, 
to illustrate how it is proposed to enforce this new 
rule, we may mention the fact that extra postage 
has been demanded of us on the Philadelphia 
Weekly Notes of Cases, and we have been notified 
that the Albany Law Journal is obnoxious to it. 
The whole thing looks like a backwoods attack 
upon periodical literature. 








RAILWAY MORTGAGE FORECLOSURE. 
THE FARMERS’ LOAN AND TRUST CO. v. THE 
CENTRAL RAILROAD OF IOWA. 


U. S. Circuit Court, District of lowa, August 81, 1877. 


Before Hon. JOHN F. DILLON, Circuit Judge, and Hon. 
JAMES LOVE, District Judge. 


1. EQUITY PRACTICE—EXECUTION OF DECREE PENDING 
APPEAL.—The pendency of an appeal from a final decree 
in equity, in which no supersedeas exists, does not deprive 
the court which rendered the decree from making proper 
orders to enable the party in whose favor the decree was 
rendered to have the same executed. 





2. CONSTRUCTION OF SPECIAL PROVISIONS OF DEED OF 
TRUST AND DECREE as to re-organization of new railroad 
company, where trustee purchased the property of the 
former company under a foreclosure decree, for the benefit 
of the bondholders. 
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3. APPEAL from order confirming sale granted, but su- 
persedeas denied under the facts of the particular case. 


DILLON, Circuit Judge: 


We have considered the exceptions of Mr. Cowdrey 
and others to the master’s report of sale, and are of 
opinion that they must be disallowed. 

The plaintiff, notwithstanding the pending appeal, 
has a right to execute the decree—the supersedeas 
having been vacated. It was incidental to this right, 
which remains in this court, to produce the order sub- 
stituting the “Public” in the place of the ‘‘Financier”— 
more especially as the evidence produced before me 
when the order was made showed the two papers to be 
the same—the change being one of name only. 

At all events the object of the notice was publicity, 
and the requirements of the decree in this respect have 
been substantially complied with. 

The other exceptions are based upon supposed er- 
rors in the decree. But while that decree remains 
unreversed, it must be accepted and treated by this 
court as correct. The master, in making the sale, has 
followed the decree. The exceptions to his report are 
overruled, and the motion to confirm the sale is grant- 
ed, and the master is directed to execute a deed to the 
trustee, pursuant to the terms of the decree. 

LOVE, J., concurs. 

SAME CASE. 

DILLON, Circuit Judge: 


The several motions to order the property to be con- 
veyed by the trustee to one or other of three new com- 
panies, must be denied, for the reason that under the 
decree and the deed of trust no evidence is before us 
“that the holders of a majority of the outstanding 
bonds secured by the first mortgage have, in writing, 
requested or directed,” or assented to the articles of 
incorporation of either of said new companies. This 
written request or assent on the part of the present 
holders of said bonds to the articles of incorporation 
is éxpressly required by the deed of trust, and it is not 
changed by the decree. The decree and the deed of 
trust must be construed together. This written re- 
quest or assent must be produced either to the trustee 
or to this court or the master, before either the trustee 
or the court is authorized to convey the premises to 
the new corporation. Such is the express require- 
ment of the deed of trust. If the parties desire, we 
will appoint the master to act in this matter in the 
place of the trustee, and direct him to proceed without 
delay to ascertain whether a majority of the present 
holders of bonds have assented or shall assent in writ- 
ing to the articles of incorporation. When that fact is 
reported to us we will direct the trustee to convey the 
premises to it. 

It is for the bondholders, and not the court, to deter- 
mine what corporation or company is or shall be enti- 
tled to the property. 

We see no substantial objection to the scheme pro- 
posed in the order submitted to us for providing for 
the receiver’s debts, but as this is dependent upon a 
conveyance to the new company, no absolute order 
in this respect can be entered at this time. We men- 
tion this now, so that the creditors and bondholders 
may be apprised of views. 

LOVE, J., concurs. 

SAME CASE. 

DILION, Circuit Judge: 


We allow an appeal as prayed, from the order con- 
firming the sale, but are of opinion that this order can 
not be superseded at this late day (the main decree of 
October, 1875, not being superseded), so as to prevent 
the master’s deed from being executed and delivered. 

LovE, J., concurs. 





BANKRUPTCY — COMPOSITION — DEBT 
CREATED BY FRAUD. 
WELLS v. LAMPREY. 


Supreme Court of New Hampsphire, August Adj’d 
Term, 1877. 





A RESOLUTION OF COMPOSITION will discharge the 
debtor from a provable debt, although it was created by 
fraud. 


The action is covenant. The writ was dated April 10, 
1876. 

The defendant conveyed tothe plaintiff certain prem- 
ises covenanting that they were free from all incum- 
brances. They were, in fact, subject to a mortgage, 
which the -plaintiff was compelled to pay, and this 
action was brought to recover the amount of such pay- 
ment. The defendant pleaded a discharge in bank- 
ruptcy, by a composition. The plaintiff replied that 
the debt was created by the fraud of the defendant. 


Spring, for plaintiff; Murray, for defendant. 
STANLY, J.: 


The question, here presented, is as to the effect ofa 
discharge in bankruptcy, by a composition, by which 
we understand that, under the act of June 22, 1874, the 
defendant compounded and settled with his creditors, 
one of whom was the plaintiff. 

The provision of law bearing on this question is as 
follows: “In all cases of bankruptcy, now pending, or 
to be hereafter pending, by or against any person, 
whether an adjudication in bankruptcy shall have been 
had or not, the creditors of such alleged bankrupt 
may, at a meeting called under the direction of the 
court and upon not less than ten days notice to such 
known creditor, of the time, place and purpose of such 
meeting, such notice to be personal or otherwise, as 
the court may direct, resolve that a composition, pro- 
posed by the debtor, shall be accepted in satisfaction 
of the debts due to them from the debtor; and such 
resolution shall, to be operative, have been passed by 
a majority in number and three-fourths in value of the 
creditors of the debtor assembled at such meeting, 
either in person, or by proxy, and shall be confirmed 
by the signatures thereto, of the debtor, and two-thirds 
in number and one-half in value of all the creditors 
of the debtor. * * * The provisions of a composition 
accepted, by such resolution, in pursuance of this sec- 
tion, shall be binding on all the creditors, whose names 
and addresses and the amount of the debts due to whom 
are shown, in the statement of the debtor, produced at 
the meeting at which the resolution shall have been 
passed, but shall not affect or prejudice the rights of any 
other creditors.” U. 8. Stat. 1 Sess. 48 Cong. 182, § 17. 

No question is raised, as to whether or not the plaint- 
iff’s debt is provable in bankruptcy, nor that his name 
and residence, with the amount of his claim was duly 
inserted in the list of claims furnished by the defend- 
ant, under the provisions of the act in question, and 
the case finds that the plaintiff received the amount 
pfoposed by the resolution for a composition. 

Upon these facts, we think the plaintiff is not entitled 
to recover. It will be observed that the statute, under 
consideration, does not exempt from its operation any 
class of debts. It, in terms, declares that the compo- 
sition or settlement shall be binding “‘ on all the cred- 
itors whose names and the amount of whose debts are 
mentioned in the statement produced at the meeting at 
which the resolution has been passed.” This provision 
is not in amendment of, or a substitute for the provi- 
sions of the revised statutes, but is in addition to them. 
Under this provision the debtor receives no discharge. 
He makes a settlement of his debts under the super- 
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vision and with the sanction of the court, and that set- 
tlement is declared to be binding. It is as if the debtor 
went to each creditor and offered him a certain per- 
centage to discharge his claim against him, and the offer 
was accepted. The only difference in the two cases is, 
that under the act in question, the amount paid is uni- 
form, and a certain portion of the creditors may com- 
pel the balance to discharge their claims, whether they 
are willing to do so or not. 

By the adoption of the resolution, for the composi- 
tion, and its approval by the court and the payment of 
the amount proposed, the claims of all those whose 
names, residences and the amount of whose debts ap- 
pear in the statement, are absolutely discharged, and 
all right of action thereon is thereafter forever barred. 
No other discharge is necessary. The record of the adop- 
tion of the resolution, and the evidence of payment are 
all that is required. Jn re Bechet, 12 B. R. 201; In re 
Trafton, 14 B. R. 508. CASE DISCHARGED. 


Note.—The Act of June 22, 1874, expressly repeals all acts 
inconsistent therewith. One of its provisions is that the 
provisions of a composition “shall be binding on all the 
creditors whose names and addresses, and the amounts of 
the debts due to whom, are shown in the statement.” From 
the word “all,” it is plain that there are no exceptions 
from the effect of a composition, as there are in the case of 
a discharge under the provisions of sec. 5117 of the Revised 
Statutes. This is in consequence of the fact that the stat- 
ute relating to composition is the later act. The provisions 
of the English statute are different. Kz parte Halford, L. 
R., 19 Eq. 436; Jenkins v. Feraday, 4] L. J. (Bank’cy) 152. 

ere 
BANKRUPT LAW — FRAUDULENT PREF- 


ERENCE—EXCHANGE OF SECURITIES. 
IN RE DORAN. 


U. 8S. District Court, Eastern District of Missouri, 
September 8, 1877. 





Before Hon. SAMUEL TREAT, District Judge. 


IN THIS CASE the bankrupt, a merchant, doing business 
with a bank, had from time to time overdrawn his account 
with the knowledge of the cashier, but without the knowl- 
edge of any other officer of the bank. To secure these 
overdrafts the cashier procured from him a bill of sale 
of a portion of his stock in trade, which was not recorded, 
nor accompanied with possession, and the bankrupt con- 
tinued his business as usual. This was more than two 
months prior to the commencement of the proceedings in 
bankruptcy. Subsequently, and within two months of the 
commencement of proceedings in bankruptcy, the over- 
drafts were disavowed by the managers of the bank, who, 
to secure the bank, procured a new bill of sale, caused it 
to be put on record, and took possession of the goods. 
Held, that although this was clearly a fraudulent prefer- 
ence within the meaning of the bankrupt law, yet, under 
the rule of Sawyer v. Turpin, 1 Otto, 114, the transaction 
took effect by relation to the first bill of sale, and this hay- 
ing been given more than four months prior to commence- 
ment of proceedings in bankruptcy, the second bill of sale 
became a valid security. 


TREAT, J.: 

The bank claims, as a secured creditor, the proceeds 
of certain assets pledged to it to meet its demands 
against the bankrupt. The facts, succinctly stated, are 
as follows: 

Doran, the bankrupt, doing business with the cred- 
itor (the bank) was in the habit of overdrawing, with 
the knowledge of the cashier, but of no other officer of 
the bink. The cashier who had tolerated such over- 
drafts, being anxious for security, procured, March 3, 
1876, a bill of sale of goods in the store of the bankrupt 
for articles named in said bill. Said articles were never 
separated from the general stock, nor was said bill of 
sale recorded, though really a chattel mortgage. The 








bankrupt continued his business as there“ ofore. Th 
principal managers of the bank having learned of said 
over-drafts, and of the facts concerning said bill of 
sale, insisted, on the 26th of May, upon a settlement 
with adequate securities. The debtor could not at that 
time pay what he owed. It was obvious that some of the 
directors knew his condition to be critical, and were 
eager for security. An arrangement was made whereby 
he gave a new bill of sale for certain goods of which the 
creditors took possession, and these are the goods, the 
title to which is in dispute. 

The creditor must have known from overdrafts for 
months that the debtor was not in a solvent condition. 
Those overdrafts were in the nature of past-due com- 
mercial paper. Being anxious to secure the same, the 
bill of sale, March 3, was procured. That bill was un- 
accompanied with delivery, separation of the goods 
from the general stock, or any record thereof. When 
the officers of the bank learned of the overdrafts and 
of the bill of sale, unaccompanied by delivery, they 
became anxious to have the indebtedness of the bank- 
rupt evidenced more formally, and the securities 
therefor in due shape. Hence they caused the bill of 
sale, the validity of which is in question, to be made, 
and took possession of the goods enumerated in it. 
The latter bill of sale was to secure the past indebted- 
ness mentioned, together with a further present ad- 
vance. The sole proposition submitted is as to so 
much as relates to the past indebtedness. The bank 
had reasonable cause to believe the debtor insolvent. 
It was anxious to secure the indebtedness. It took 
out of the store current goods as security. It knew 
that the debtor had overdrawn for months (equivalent 
to over-due paper), and could not meet his obligations. 
The nature and quality of its collaterals show knowl- 
edge of the debtors’ doubtful condition, and its course 
in the matter that it knew the necessity of securing a 
preference to avoid loss. The result is that when, in 
May, this security was obtained, the bank knew the 
insolvent condition of its debtor, and that, by taking 
out of his stock of goods the security relied upon, it 
was enabling him to practice a fraud on the bankrupt 
act—that is, to secure an advantage which the law for- 
bade. The conclusion reached by the register would 
be correct, if the doctrine announced in Sawyer v. Tur- 
pin, 1 Otto, 114, did not control. That case, and the 
views of the U. S. Supreme Court therein stated, must 
be considered conclusive of this case, inasmuch as the 
facts are substantially the same. The proof of the debt 
must therefore stand as secured for the whole amount; 
or in other words, the proceeds of the collateral must 
be applied to the payment of the bank’s entire demand, 
instead of a part thereof. 

BANKRUPT LAW -—— PREFERENCE — EX- 
CHANGE OF SECURITIES — CHATTEL 
MORTGAGE. 








PLAYER, ASSIGNEE, v. LIPPINCOTT ET AL. 


U. 8. District Court, Eastern District of Missouri, 
September 6, 1877. 


Before Hon. SAMUEL TREAT, District Judge. 


PREFERENCE — EXCHANGE OF SECURITIES.—The sub- 
stitution and record of a chattel mortgage, correctly de- 
scribing the note secured for a prior, unrecorded mortgage 
which incorrectly stated such note, held not to be an illegal 
preference, but a simple exchange of securities, within the 
rule laid down in Sawyer v. Turpin, 1 Otto, 114. 


This was a bill in equity to set aside a chattel mort- 


ge. 
The bill alleged the bankruptcy of B. R. Lip- 
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pincott by creditor’s petition, filed January 9th, 
1877; that Charles Lippincott and James Patterson, as 
co-partners under the style of Charles Lippincott & 
Co., and doing business in Philadelphia, were credit- 
ors of B. R. Lippincott (a brother of Charles), a manu- 
fadturer of soda water in St. Louis, in the sum of 
$14, 480.92; that B. R. Lippincott executed a chattel 
mortgage to secure a note for said amount, to his 
brother’s firm, on his stock and fixtures, extracts in 
syrup-room, etc., tools and stock in copper shop, boil- 
ers, machinery and apparatus used by him in the man- 
ufacture and saie of soda water; that said note and 
mortgage were dated August 28, 1876; that the mort- 
gagor and mortgagees agreed that said mortgage 
should not be placed on record, except in the event 
that B. R. Lippincott’s creditors should press their 
claims against him; that pursuant to such agreement 
suid mortgage was not placed of record until B. R. 
Lippincott’s “‘ insolvency was about to become noto- 
riously public, namely, on the 18th day of November, 
1876, when the same was filed and recorded; ” thata 
part of the property mortgaged was stock in trade of 
the mortgagor, of which he “ kept continually selling 
portions,” and replenishing the same with new pur- 
chases, and that it was the agreement, intention and 
purpose of the mortgagor and mortgagee that the 
mortgagor should remain in possession of the property 
mortgaged, carry on his usual business, and make sales 
of portions of all the property mortgaged, as the exi- 
gencies of his business might require; that the mort- 
gagor did so remain in possession of said property and 
earry on his business until the bankruptcy. There were 
the usual allegations as to knowledge on the part of 
the defendants of the mortgagor’s financial condition, 
and purpose to evade the provisions of the bankrupt 
act. 

The answer admitted the bankruptcy, the indebted- 
ness of bankrupt to defendants as co-partners, in the 
amount alleged, the execution of the note and mort- 
gage; but denied any agreement or understanding that 
the mortgage should not be placed of record except in 
case of the imminent insolvency of the mortgagor. The 
answer further denied any agreement, or intention on 
on the part of defendunts, that the mortgagor should sell 
or dispose of, in the conduct of his business, any part of 
the mortgaged property, and denied that he had sold any 
part thereof. The mortgage contained the following 
stipulations: “ The parties hereto agree, that until con- 
dition broken, said property may remain in the posses- 
sion of Benjamin R. Lippincott, but after conditions 
broken, the said Charles Lippincott & Co., may, at their 
pleasure, take and remove the same, and may enter into 
any building or premises of the said Benjamin R. Lip- 
pincott, for that purpose.”’ ‘The answer further denied 
any knowledge on the part of the defendants of the 
mortgagor’s insolvent condition, either on the 28th of 
August or the 18th of November. The defendants, in- 
explanation of the delay in recording the mortgage, 
avered that at the date of the execution of the note and 
mortgage, defendant Patterson was in st. Louis, on 
his annual visit to make a settlement with B. R. Lip- 
pincott, and took the mortgage with him to Philadel- 
phia for the purpose of exhibiting the same to his 
partner, before having it placed of record; that on 
reaching Philadelphia, it was for the first time dis- 
covered by Charles Patterson, that in copying the note 
into the mortgage, the word “ four” had been written 
instead of * fourteen,” in stating the amount of the 
note, though the amount of the debt had been other- 
wise correctly stated; that B. R. Lippincott was then 
daily expected in Philadelphia, to visit the centennial, 
and it was determined to hold the mortgage for cor- 
rection until he should come; that B. R. Lippincott did 
not reach Philadelphia until early in November, and 








while he was there a new mortgage of the same date, 
and, with the exception of the error in copying the 
note, an exact copy of the first was prepared, signed in 
Philadelphia by defendant’s firm and B. R. Lippincott, 
and was taken by B. R. Lippincott to St. Louis for 
acknowledgement and record, and was acknowledged 
by him in St. Louis, November 15th, and recorded on 
the 18th. 

Stewart & Hermann, for complainant, cited Claflin 
v. Rosenberg, 42 Mo. 439; State v. King, 44 Mo. 242; 
Allen v. Massey, 1 Dillon, 40; Bryson v. Pheenix, 18 Mo. 
18; Balke v. Swift, 53 Mo. 86; Fant v. Powell, 62 Mo. 
525; Harris v. Exchange Bank, 3 Cent. L. J. 768, 8. c. 
14N. B. R. 510; Robinson v. Robardo, 15 Mo. 459; 
Walter v. Winer, 24 Mo. 68; Eaton v. Perry, 29 Mo. 96; 
Voorhis v. Langdorf, 31 Mo. 451; State v. Tasker, 31 
Mo. 445; Lodge v. Samuels, 50 Mo. 204, 

E. T. Alien and N. Oscar Gray, for defendants, cited 
In re Wynne, 4N. B. R. 23; Sawyer, et al. v. Turpin 
et al., 1 Otto 114, s. c. 13 N. B. R. 271; Miller Assignee 
v. Jones, 15 N. B. R. 150; Field v. Baker, 11 N. B. R. 
415; Burnhisel v. Firman, 11 N. B. R. 505; Cragin vy. 
Carmichael 11 N. B. R. 511, s. c. 2 Dillon, 519; Nat. 
Bank of Fred. v. Conway, 14 N. B. R. 513; Hicks v. 
Williams, 17 Barb. 523; Thompson y. Van Vechten, 6 
Bosw. 373. 

TREAT, J.: . 

The decision in the case of Sawyer v. Turpin, 1 Otto, 
114, is conclusive on nearly every point in this case. 
The prior unrecorded mortgage for which the latter 
was substituted, would not be upheld if the rights of 
intervening mortgage creditors or vendees had arisen; 
but in the absence of such intervening rights, the last 
mortgage rests for its validity on the first. The facts 
connected with the two mortgages may be uscd to 
throw light on the bona fides of the parties. 

If the second is, as to date, tobe referred to the first 
mortgage for which it was substituted, then it was not 
made within two months of proceedings in bankruptcy. 
There is nothing on its face to make either mortgage 
void. It could have no effect as to the creditors until 
recorded. If any of the bankrupt’s creditors had pur- 
sued the property between August and November 
18, their demands might have prevailed over the al- 
leged rights of the mortgagees; but no such rights ex- 
isted, or, if so, were asserted. The intimation of the 
Supreme Court of Missouri, that a mortgage should be 
recorded within a reasonable time has reference to cases 
where intervening interests arise. There is nothing on 
the face of either mortgage, or in the evidence, show- 
ing that the mortgagor was to have the right to sell or 
consume the mortgaged property for his own benefit, 
or, in other words, that the conveyance was for his 
benefit and therefore void. The bill is dismissed with 
costs. 

= —e———E 


FRAUDULENT TRANSFER OF SHARES IN 
CORPORATIONS. 


PRATT v. TAUNTON COPPER COMPANY. 





Supreme Judicial Court of Massachusetts, October 
Term, 1876. 


Hon. Horace GRay, Chief Justice. 
“  JaMEs D. COLT, 
“ SETH AMEs, 
** Marcus MORTON, 
« WILLIAM C. ENpbIcorT, 
‘* CHARLES DEVENS, Jr., 
“ Otis P. Lorp, 


Associate Justices. 


1. EQUITY—FRAUDULENT TRANSFER OF CORPORATION 
SHARES.—The owner of shares in a corporation, the cer- 
titicates for which have been taken from her possession 
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without her knowledge, and, by means of a forged power 
of attorney in her name to the corporation, have been 
transferred through intermediate parties to a bona fide pur- 
chaser for value, to whom the corporation has issued new 
certificates, can maintain a bill in equity to compel the 
corporation to issue a certificate to her for her share, and 
to pay her the dividends thereon. 

2. SAME—BONA FIDE PURCHASER.—A bona fide pur- 
chaser for value of corporation shares, transferred in fraud 
of the owner, can not be joined as a defendant in a suit in 
equity by the owner of the siock against the corporation, 
to compel it to issue a certificate to her for such shares 
and to pay her the dividends thereon. 


The opinien of the court was delivered by GRay, 

The plaintiff was the owner of shares in each of de- 
fendant corporations, and held certificates therefor, 
which were taken from her house without her knowl- 
edge, and, together with a forged power of attorney in 
her name to the corporation, delivered to W. N. Field 
& Co., brokers, for sale. Field & Co. employed Hawes 
& Henshaw, stock auctioneers, to sell the shares by auc- 
tion, and they sold them accordingly. Field & Co. 
afterwards presented the certificate and power of at- 
torney, in the one case, to the clerk of the corporation 
duly empowered to make transfers, and, in the other 
case, to the cashier of the bank, and obtained ‘from 
each a transfer of the stock and a new certificate, with 
a new number in the name of Hawes & Henshaw, and 
delivered it to them; and Hawes & Henshaw delivered 
and assigned the new certificate to the purchaser in 
each case, who thereupon paid to them the sum for 
which he had bid off the stock, which was its fair 
market value, and they paid the same, less their com- 
mission, to Field & Co. The purchaser surrendered 
the new certificate to the corporation, and the corpora- 
tion thereupon issued to him another certificate, which 
he now holds. Neither Hawes & Henshaw nor the 
purchaser had any knowledge, until after the transfer 
and issue of the certificate to him, that the plaintiff 
ever owned the shares; and the purchaser did not see 
any certificate of the stock until he paid for the one 
issued to him. 

The plaintiff brings a bill in equity against each of 
the corporations, and the purchaser of the shares 
therein, praying that the latter may be ordered to sur- 
render his certificate to the corporation to be cancelled, 
and that the corporation may be ordered to issue to 
the plaintiff a new certificate for her shares, and to pay 
to her sll dividends declared or to be declared thereon 
to the date of the decree, and for further relief. 

The questions reserved for our determination in each 
case, by the justice before whom the hearing was had, 
are: ist. Whether the piaintiff is entitled to the re- 
lief prayed for inthe bill. 2d. Whether she is entitled 
to relief against the defendant corporation alone. 3d. 
Whether she is entitled to relief against the individual 
defendant; and, if so, whether the corporation should 
be ordered to pay to him the amount paid by him for 
the stock in question, with interest from the date of 
payment, or any other amount. 

It is quite clear, that the plaintiff could not be de- 
prived of her stock without consent or negligence on 
her part, and that, the power of attorney in her name 
being forged, she may maintain each of these bills to 
compel the corporation to issue a certificate to her for 
her shares, and the company to pay her the dividends 
thereon. Ashby v. Blackwell, 2 Eden, 299; s. c. Ambl. 
603; Sloman v. Bank of England, 14 Sim. 475; Midland 
Railway v. Taylor, 8 H. L. C. 751; Pollock v. Nat. Bank, 
8 Selden, 274; Sewall v. Boston Water Power Co., 4 
Allen, 277. 

But the individual defendant was purchaser in good 
faith for full consideration, without knowledge or 





notice of the plaintiff's title or of the forgery, and does 
not hold the certificates which she had. The immediate 
transfer to him was made by Hawes & Henshaw, who 
then held a new certificate of stock; and the corpora- 
tion, upon his surrender of that certificate, issued to 
him another one. His rights against the corporation 
depend upon the effect of the new certificates, and the 
plaintiff is clearly entitled to no deeree against him. 
Salisbury Mills v. Townsend, 109 Mass. 115; Lowry v. 
Commercial Bank, Taney, 310; Bush v. Laurier, 11 
Wall. 369; In re B. & S. F. R’y, L. R. 3 Q. B. 584. If he 
had claimed under a transfer which he knew, or was 
bound to know to be forged or invalid, a different case 
would have been presented. Cotton v. Eastern Coun- 
ties Railway, 1 Johns. & Hen. 243; Johnston v. Renton, 
L. R.9 Eq. 181; Taylor v. E. I. P. R’y,4 DeG. & J. 
559; Denny v. Lyon, 38 Penn. St. 98. 

It is contended, upon the precedent of Ashby vy. 
Blackwell, above cited, that the decree should order 
the corporation to pay to the other defendant the sum 
which he paid for the stock. But the reports of that 
case show that all the parties submitted to the decision 
of the court, as the only question, whether the pur- 
chaser or the company should bear the loss. Where, 
as in this case, the relief given to the plaintiff does not 
require or involve the decision of any question between 
co-defendants, the court, unless by consent, does not 
and can not decide such a question, so as to bind the 
co-defendants as against each other, but leaves it to be 
settled ina proper suit between them. Cotton v. East- 
ern Counties R’y, and Johnston v. Renton, above cited; 
Cottingham v. Shrewsbury, 3 Hare, 627; Fletcher v. 
Green, 33 Beav. 343; Sewall v. Boston Water Power 
Co., 4 Allen, 277, 283; Carlton v. Jackson, 121 Mass. 
591, 597. 

The result is, that in each case there should be a 
decree for the plaintiff against the corporation with 
costs; and as to the other defendant the bill should be 
dismissed without costs; this decree to be without 
prejudice to any questions at law or in equity, between 
the defendants. DECREES ACCORDINGLY. 


—o 


EXECUTION—ESTOPPEL. 
KINNEAR v. MACKEY. 


Supreme Court of Illinois, January Term, 1877. 
[Opinion filed June 22, 1877.] 


HON. JOHN M. Scott, Chief Justice. 
‘* SIDNEY BREESE, 
“ TT. LYLE DICKEY, 
* JOHN SCHOFIELD, 
“ PINCKNEY H. WALKER, 
“« BENJAMIN R. SHELDON, 
ALFRED M. CRAIG, 


1, ADMISSION MADE TO CONSTABLE MAKING A LEVY.—A 
statement made to a constable about to levy an execution, 
by one who has a landlord’s lien on the property, upon 
which it is intended to levy, that he had “no claim on the 
property, as he had Fisher on the notes to secure him,” is 
binding, and the landlord is estopped from claiming the 
property after a sale, under the execution, to a bona fide 
purchaser for value, even though the latter did not know, 
before the sale, of the admission made to the officer. 

2. FRAUD—ESTOPPEL.—To constitute an estoppel, there 
need not be something tantamount to fraud. The element 
of fraud is essential either in the intention of the party 
estopped, or in the effect of the evidence which he intends 
to set up. 





Associate Justices. 


SHELDON, C. J., delivered the opinion of the court. 
The subject of controversy of this suit 1s some corn 
raised on eighty acres of land rented by one Keosner 
of George Mackey, the appellee. Appellant, Kinnear, 
under an execution 


claims the corn as purchased 
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against Koesner and appellee, as-landlord of Koesner, 
under a landlord’s lien for rent. The land was leased to 
Koesner by appellee for five years from March 1, 1875, 
the lessee giving his promissory notes for each year’s 
rent, with one Fisher as security. Koesner executed 
to Fisher, with the knowledge of appellee, an instru- 
ment in writing giving to Fisher a lien on the crops 
from year to year to counter-secure him. It was only 
on this condition that he would become surety. On 
November 1, 1875, an execution in favor of Battle, and 
against Keosner, was delivered into the hands of a 
constable to execute. On November 16, 1875, he levied 
it upon the corn in controversy, standing in the field 
on this land, and on December 3, 1875, made sale of it 
under the execution to Kinnear, the appellant. There 
being $240 due to the appellee for rent, Fisher, the 
surety, demanded of him that he should distrain the 
corn for the rent, or he would resist payment of the 
note he had given with Keosner for therent. Appellee 
made a demand upon Keosner for the rent, and on the 
20th of November, 1875, an arrangement was made 
between them whereby Keosner left, and surrendered 
up the premises to appellee, and turned out this corn 
to him in payment of the rent due, it being just about 
sufficient for the purpose and the notes of Keosner and 
Fisher, which they had given for the rent, were sur- 
rendered up and cancelled. Appellee refused to let 
Kinnear take the corn, and gathered it himself. The 
constable testifies that he knew that Keosner was ap- 
pellee’s tenant, and he wanted to find out whether 
appellee had a lien on the crops before he would make 
a levy; that about the time he got the execution he 
went to see appellee, to ascertain whether or not he 
had alien, or any claim on the corn, telling him that 
he was trying to make a claim out of Keosner in favor 
of Battles; that appellee said he had no lien or claim 
on the corn, as he had Fisher on the notes to secure 
him; that he then went and made the levy on the corn. 
Appellee does not contradict this. He admits the con- 
stable asked him if he had a claim on the corn, and 
that he does not remember positively what he did say 
about it. He admits that he saw the constable’s adver- 
tisement of the sale of the corn. The evidence does 
not show the taking of any step whatever by him to 
counteract the effect of the admission to the constable. 
We are of the opinion that the appellee should be held 
estopped from asserting a landlord’s lien in respect to 
the property in question, by the admission which he 
made to the officer that he had no lien or claim upon 
it. Asa general rule, a party will be concluded from 
denying his own acts or admissions, which were ex- 
pressly designed to influence the conduct of another, 
and did so influence it, and when such denial will 
operate to the injury of the latter. William Land Co. 
v. Hathaway, 8 Wend. 483. We find all these circum- 
stances to concur here. The constable made known 
the purpose of his inquiry—to make a claim out of the 
tenant; appellee distinctly informed him that he had 
no lien or claim upon the property, and the officer 
acted upon the admission, levied upon and sold the 
property as that of the tenant to a bona fide purchaser, 
who will suffer if appellee be now permitted to set up 
a landlord’s lien. For the prevention of fraud, the law 
holds the admission to be conclusive. Dezell v. Odell, 
8 Hill, 218. Appellee was regardless of the rights of 
others, after inducing the constable to act as he did, 
in not giving notice before the execution sale of the 
subsequent change of determination in respect to his 
landlord’s lien, so that innocent purchasers might not 
be misled to buy. The acts and admissions of a party 
operate against him in the nature of an estoppel, 
** when in good conscience and honest dealing he ought 
not to be permitted to gainsay them.’’ William Land 
Co. v. Hathaway, supra. It is said, it is not shown, 





that appellant, the purchaser, had notice of what 
appellee had said to the officer before the sale, and so 
appellee is not estopped as to the appellant. We regard 
it as sufficient in this respect that appellant claims, 
under the officer, that the admissions to the latter are 
to be taken as made to the former, and that injury to 
the purchaser under the execution, is to be counted as 
injury to the officer to whom the admissions were made. 
It issaid, to constitute an estoppel, there must be some- 
thing tantamount to fraud—which there was not in 
this case. We do not regard it essential that there 
should be intentional fraud. Thus itis said by the 
Supreme Court of Pennsylvania on this subject, that 
‘the primary ground of the doctrine is that it would 
be a fraud in a party to assert what his previous con- 
duct had denied, when on the faith of that denial others 
have acted. The element of fraud is essential either in 
the intention of the party estopped, or in the effect of 
the evidence which he intends toset up.’”’ Hill v. Epley, 
31 Penn. St. 334. Enough of the latter element appears 
here. See Brand v. The Virginia Coal and Iron Co., 93 
U. 8. Rep. 327, and Cassey, Receiver, etc. v. Galli, U. 8. 
8. Court, October term, 1876, in which latter case it is 
said parties are estopped to deny the reality of the state 
of things which they have made appear to exist, and 
upon which others have been led to rely. Leeper v. 
Hersman, 58 [il. 218. And see Horn v. Cole, 51 N. H. 
287, for an extended review of authorities upon this 
subject. It is said, again, that the statement to the 
officer was but a mistake of law upon a subject which 
the officer knew as much about as appellee, in which 
case there is no estoppel. But it was not presented in 
the aspect of any legal determination. It was not 
stated to the officer, as a legal proposition, that there 
was no lien, because it was lost by the fact of taking 
personal security. But the substantial idea conveyed 
to the constable, as he would be authorized to take it, 
was that the appellee, as security for his rent, relied 
upon the personal security which he had for its pay- 
ment, and that the constable was free to levy upon it 
as the tenant’s property, and was not subject to any 
lien of appellee as landlord. We are of the opinion 
that appellant should be held as having acquired title 
to the corn by his purchase under the execution, and 
that the judgment should have been in his favor. It is 
therefore reversed, and the cause remanded. 
REVERSED AND REMANDED. 


—_e 


ADMIRALTY PRACTICE. 
THE MAGGIE JONES. 


District Court of the United States for the Eastern 
District of Michigan, March 12, 1877. 


Before Hon. H. B. Brown, District Judge. 








1, AMENDMENT OF LIBEL— DISCHARGE OF SURETY.— - 


The amendment of a libel, by adding the name of a new 
party as co-libellant, does not operate to discharge the 
surety upon the stipulation. 

2. TAKING COLLATERAL SECURITY—STAY OF SuUIT—DIs- 
CHARGE OF SURETY. — Where, after commencement of 
suit and the seizure and bonding of the vessel, libellants 
took the notes and mortgage of the owner, payable at dif- 
ferent times within six months, as security to their 
claim, held that the suit was not thereby arrested nor 
stayed, nor the surety discharged. 


This was a libel for towage services rendered the 
schooner Higgie and Jones by the tug E. M. Peck, of 
which libellants were the owners. Respondent John 
P. Clark was surety upon the stipulation given to 
answer judgment. The original libel was filed in the 
name of Trempe only, and the stipulation of respond- 
ent was given to answer this libel, “and to abide the 
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result of said cause.”? Subsequent to the filing of the 
libel, the seizure of the schooner and the execution of 
this stipulation, libellants received from the owner 
of the schooner promissory notes, payable at different 
dates within six months, covering this claim as well as 
other claims against her, payment of which was se- 
cured by a chattel mortgage upon the schooner. Said 
notes and mortgage were given as collateral security 
only for the claims, and not in payment or extinguish- 
ment, and it was understood that the lien upon the 
schooner should remain in full force; the tug draft, upon 
which the libel was filed, was not surrendered. The re- 
spondent was not present at the time said notes and 
mortgage were given, and knew nothing of the giving 
thereof. The first one of the notes was paid; the others 
are still held by the libellants. Sometime in May, 1875, 
the schooner was seized under the chattel mortgage, 
default having been made in its condition, and subse- 
sequently thereto was released from seizure, with the 
knowledge and without objection on the part of re- 
spondent, the arrangement for such release being made 
in his presence. At the same time a bill of sale of said 
schooner was made by the owner to respondent for the 
purpose of securing him, amongst other things, against 
the liability incurred upon the stipulation in this suit, 
and respondent took po: ion of the schooner under 
the said bill of sale. Respondent, whose stipulation 
covered other claims besides this, had paid decrees 
against him in all the cases against the schooner except 
this one, had been subrogated to the rights of the 
libellants in these suits, and had an execution issued 
with which the marshal seized the schooner. The bill 
of sale was given to release her from this seizure, as 
well as upon that under the chattel mortgage, and to 
secure respondent. The seizure, by virtue of the exe- 
cution, was just prior to the seizure upon the chattel 
mortgage. ‘The vessel was subsequently, and within 
twenty days, libelled in Buffalo and sold, and respond- 
ent lost all security he might have had by virtue of his 
bill of sale. 


Mr. EZ. E. Kane, for libellant; Mr. H. C. Wisner, for 
respondent. 


BROWN, J., delivered the opinion of the court: 


After the stipulation in this case was filed, the libel 
was amended by adding the name of Bradley as co- 
libellant, he having been part owner of the tug at the 
time the services were performed. It is insisted that 
this discharged the surety upon the stipulation. This 
position is untenable. I regard it as settled by the case 
of Newell v. Norton, 3 Wall. 257, that the undertaking 
of the surety is practically co-extensive with the lia- 
bility of the vessel in that particular action, and subject 
to any amendment which the court has power to make. 
This power is, however, so far limited that the name 
of one sole libellant can not be changed for that of an- 
. other, however the cause of action might remain un- 
changed, as where a mistake had been made in the 
name of the owner of a tug. The Detroit, Brown’s 
Admiralty, 141. Still more clearly would the amend- 
ment be beyond the power of the court, where a new 
cause of action was introduced. It was upon this 
ground that it was held by the supreme court of this 
state, in Evers y. Lager, 28 Mich. 47, that the sureties 
upon the appeal were discharged. Regarding this, the 
court observes (p. 52): “‘ If the court had possessed the 
power to order or allow such an amendment, irre- 
spective of the stipulations of the parties, the sureties 
would have been bound by its action, because their 
obligation must be understood as contemplating a pos- 
sible exercise of such power.” See also The Harmony, 
1 Gall. 123. The addition of a new party, or indeed 
any other amendment which the court has power to 
make in the original action, has usually been held not 











to affect the undertaking of a surety. The King v. Hol- 
land, 4 T. R. 457; Merrick v. Greeley, 10 Mo. 106; Mil- 
ler v. Clark, 8 Pick. 412; Ball v. Clafflin, 5 Pick. 206; 
Seely v. Brown, 14 Pick. 117. In the case of Fullerton 
v. Campbell, 25 Penn. St. 345, where additional plaintiffs 
were added after an appeal by defendant from an award 
of arbitrators, and a scire facias was sued out on the 
recognizance, reciting a suit in the names of the plaint- 
iffs, including those added after the appeal, it was held 
fatal to a recovery. This was an action of trespass 
vi et armis at commor Jaw, and it may be well said 
that the surety, while responding for the trespass of 
one, might not have been willing to answer for that of 
three. The particular character of the trespass does 
not appear in the report, and hence it is impossible to 
say whether the cause of action was in fact changed by 
the amendment; if it were a mere correction of a mis- 
take (as in the present case the failure to name all the 
owners of the tug), the case is in conflict with a great 
weight of authority; if it were practically the introduc- 
tion of a new cause of action, it is inconsistent with 
none of the cases above cited. In the light of these 
opinions, I do not regard it as controlling the deter- 
mination of the question of the case under considera- 
tion. 

Were the question an original one, I should feel 
strongly inclined to hold that the taking of the notes 
and mortgage of the owner of the vessel, even as col- 
lateral security, operated to extend the time for pay- 
ment of the claim; but I find the rule to be too well 
settled the other way to be now disturbed. There isa 
distinction taken in the books, betweez the cases where 
the notes are received as conditional payment and 
those where they are taken as collateral security. In 
the former, the note clearly operates as an extension of 
time for the payment of the original debt; in the latter, 
it is regarded as strictly collateral, as much so as if the 
security were taken upon the property of a third party, 
and for an entirely different consideration. The leading 
case upon this point is that of the United States v. 
Hodge, 5 How. 282, which was an action brought 
against the sureties on a bond given to secure the 
faithful performance of the duties of paymaster. The 
paymaster, being in arrears, executed a mortgage to 
the United States, of real and personal estate, to secure 
the payment of such sum, not exceeding $65,000, as 
should be found due him on settlement, the payment 
to be made after the expiration of six months from the 
giving of the mortgage. The court held that though 
the mortgage could not be enforced until after six 
months from its date, yet its acceptance by the govern- 
ment had no effect upon the liability of the sureties 
upon the bond, inasmuch as it was a collateral secur- 
ity; that, there being no provision in the mortgage 
that it should suspend the legal remedy on the bond, it 
could not be successfully contended that it could have 
this effect; that, to discharge a surety, the giving of 
time must act upon the instrument indorsed by him, 
and that no suspension of remedy upon the bond can 
be implied from the time limited in the collateral se- 
curity, for the payment of the sum found due. 

All the earlier authorities upon this point are re- 
viewed and criticised in the case of Austin vy. Curtis, 
31 Vt. 64, in which, in a very elaborate opinion, the 
court held, overruling two prior cases in the same 
state, that no agreement to delay the coiiection of an 
overdue debt is implied from a receipt by the creditor 
from the principal debtor of a note or other obligation 
not yet due, merely as collateral therefor. Pring v. 


Clarkson, 1 B. &C.14; Twopenny v. Young, 3 B. &C.; 
Elwood vy. Derfendorf, 5 Barb. 405; Day vy. Leal, 14 
Johns. 404; Ewers v. Widdinson, 4 C. & P. 151. 

While, without explanation, I should be strongly 
inclined to hold, in view of the ordinary course of 
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business upon the lakes, that the taking of a note for a 
claim of this kind was conditional payment, I am pre- 
cluded from that conclusion here by the express terms 
of the stipulation. As the taking of these notes then 
did not suspend the prosecution of the original suit, 
and as the mere failure to press the suit with expe- 
dition can not be pleaded by the surety in discharge of 
his obligation, it results that this defense can not be 
sustained. Irrespective of this, it is at least doubtful 
whether the taking of a bill of sale after the vessel had 
been seized upon this mortgage, to secure him for 
signing the stipulation, would not be such a ratifica- 
tion of the extension as to continue the liability of the 
surety. 
A decree will be entered for the libellants for the 
amount of their claim and interest. 
Ry Sees ee ve aa TY ere eee 
NEGLIGENCE—FRAUD—TELEGRAPH COM- 
PANIES — RESPONDEAT SUPERIOR -— 
FORGED DISPATCH. 


BANK OF CALIFORNIA v. WESTERN UNION 
TELEGRAPH COMPANY. 


Supreme Court of California, July Term, 1877. 





1. LIABILITY OF PRINCIPAL FOR ACT OF AGENT.—A 
principal is liable to third persons for the frauds, deceits, 
concealments, misrepresentations, torts, negligences, and 
other malfeasances or misfeasances of his agent, in the 
course of his employment. 

2. LIABIEITY ON TELEGRAPH COMPANIES FOR NEGLI- 
GENCE.—If an agent of a telegraph company is guilty of 
neglect in not ascertaining the identity of the sender of a 
valuable message, the company is liable to the person 
injured. 

3. THE LIABILITY OF A TELEGRAPH COMPANY FOR THE 
FRAUD OF ITS AGENT.—If an agent fraudulently sends a 
forged dispatch, this is an act done in the course of his 
employment, and for which the company is liable. The 
rule is the same where the agent of the company negli- 
gently permits a third person to commit the fraud. 

4, DELEGATION OF AUTHORITY BY AN AGENT.—If the 
duties of an agent are confidential, his principal has a 
right to rely on the agent personally, and the latter can 
not depute his authority to another, and the principal can 
not be bound by any contract made by a sub-agent ap- 
pointed without his consent. 

5. A PRINCIPAL IS LIABLE FOR THE TORTS OF A PER- 
SON IMPROPERLY EMPLOYED BY AN AGENT.—Hence, 
where the agent of a telegraph company, without any au- 
thority from his principal, employed a clerk and allowed 
him to have access to the office, and the clerk, without the 
knowledge of the agent, forged and transmitted a dispatch, 
the company was held responsible. 


Statement of facts: 

The defendant wasa telegraph company, and, as 
such, employed one P. L. Washburn as its sole agent at 
the town of Colusa, for the receipt and transmission of 
dispatches over its wires. He was, at the same time and 
place agent for Wells, Fargo & Co.’s express and for 
various insurance companies;.and employed in his 
general business, as his clerk, a young man who went 
by the name of Charles Crowell. This young man also 
understood telegraphy; but he was never employed in 
any capacity by the defendant. Washburn, however, 
frequently employed Crowell to receive and transmit 
dispatches, during the month of Janury, 1875, and al- 
lowed him to have free access to the telegraph office 
and its apparatus. On the 19th of January, 1875, 
Washburn went out of town, and, before doing so, left 
Crowell in charge of the office and authorized him to 
receive and transmit dispatches. The latter, while so in 
charge, but without the knowledge or consent of 
Washburn, sent the following telegram to San Fran- 
cisco: 











* COLUSA, January 19th, 1875. 


* To the Bank of California, San Francisco: 
“Pay Charles H. Crowley twelve hundred dollars 


gold. “W. P. HARRINGTON, Cashier.” 

W. P. Harrington was the cashier of Colusa County 
Bank at Colusa. The dispatch was received at the de- 
fendant’s office in San Francisco, and was delivered to 
plaintiff on January 21, 1875. Soon after sending the 
dispatch Crowell, himself, still operating the wires, tel- 
egraphed to Charles H. Crowley, Occidental Hotel, of 
San Francisco, directing him to call at the Bank of 
California for money. To this dispatch Crowell signed 
a fictitious name. He then went to San Francisco and 
obtained the dispatch which he had previously sent to 
Charles H. Crowley. He also procured a man named 
Spencer to go with him and identify him at plaintiff’s 
bank.. On arriving at the bank Crowell presented the 
dispatch, stated he was the person named therein and 
asked for the money, and referred to Spencer fort 
identification. Spencer, in answer to the inquiry from 
the cashier, as to the fact of identity said “* yes, I know 
him.” A receipt was then prepard which Crowell 
signed in the name of Charles H. Crowley, and Spencer 
endorsed as follows: “ Signature correct, George W. 
Spencer.”? The twelve hundred dollars were then paid 
to Crowell. Spencer was deceived by the similarity of 
the names of Crowell and Crowley and was no party to 
the deccit. The telegram to the plaintiff was a forgery. 
An agreed case was made up and submitted for the 
purpose of ascertaining whether the defendant was 
responsible for the loss arising from the payment by 
plaintiff of the forged telegram. The lower court de- 
cided in favor of the defendant. 


Wilson & Wilson, for plaintiff; W. H. L. Barnes, 
for defendant. 

By the court, by MCKINsTRY, J.:* 

If the fraudulent acts committed by Crowell had 
been done by Washburn, the defendant would have 
been liable to an action on the case. 

When a trust is put in one person, and another, 
whose interest is intrusted to him, is damnified by 
reason of the neglect of such as that person employs in 
the discharge of that trust, he shall answer for it to the 
party damnified. Lord Chief Justice Holt, in Lane vy. 
Sir Robert Cotton, 12 Mod. 490. 

The liability of the principal, however, is not limited 
to instances of neglect, strictly speaking, on the part of 
the agent. There are many cases in which a master 
must be held liable for the willful and wrongful acts of 
his servants. The true ground on which the master 
avoids liability for most of the willful acts of his sery- 
ants, when unauthorized by him, is that they are not 
done in the course of the servant employment. When 
they are so the master is liable for them. Shearman & 
Redfield on Negligence, § 65. 

The general doctrine of the law is that the principal 
is liable to the third person for the frauds, deceits, con- 
cealments, misrepresentations, torts, negligences and 
other malfeasances or misfeasances and omissions of 
duty of his agent in the course of his employment. 
Story on Agency, § 452. 

The rule is founded on public policy and convenience, 
for in no other way could there be any safety to the 
third persons in their dealings, either directly with the 
principal or indirectly with him through the instru- 
mentality of agents. In every such case the principal 
holds out his agent as competent and fit to be trusted; 
and thereby, in effect, he warrants his good conduct 
and fidelity. Ib.§ 453. Thus a carrier will be liable: 
for the tortious conversion of the property being 
transmitted by his agent. 

*Wallace, Ch. J., and Crockett, Niles and Rhodes, JJ., 
concurred. 
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Similar principles will apply to cases like the pres- 
ent. 

One receiving a dispatch from a telegraph company 

has the right to rely upon the exercise of ordinary care 
and prudence by the agent of the company who trans- 
mitted the message, in discharging his duty of deciding 
whether the sender was the person he represented him- 
self to be. Where a“ valuable” message is sent, the 
identity of the sender must be determined by the ap- 
propriate agent of the company, and if the agent is 
guilty of negligence in failing to ascertain such identi- 
ty, the telegraph company is liable. Elwood v. The 
Western Union Tel. Co., 45 N. Y. 549. 
’ And if an agent of a telegraph company, whose duty 
it is to send genuine messages, shall wilfully and 
fraudulently send a dispatch in the name of another, 
this wrong act is as much done “ in the course of his 
employment,” as if he had negligently sent a forged 
message. To this extent the person receiving the dis- 
patch may depend on the guaranty of the company 
that their agent is faithful and honest; and he is 
equally damnified, whether the fraud is committed by 
the agent direetly, or is successfully consummated by 
another by reason of the negligence of the agent. The 
agent is authorized to transmit messages, and the 
transmission of a false message—whether contrived 
by himself or contrived by another and negligently sent 
by him—is within the course of his employment. 

If the wrong had been done by Washburn, the case 
would come clearly within the law as declared by § 
2838 of the civil code. 

“ Unless required by or under the authority of law 
to employ that particular agent, a principal is respons- 
ible to third persons for the negligence of his agent in 
the transaction of the business of the agency, including 
wrongful acts committed by such agent in, and asa 
part of, the transaction of such business, and for his 
wilful omission to fulfill the obligations of the prin- 
cipal.” 

If, therefore, plaintiff is correct in its claim that 
Washburn had power to delegate his authority to 
Crowell, the judgment of the court below in favor of 
the defendant, the telegraph company, was incorrect. 

But I shall assume that Washburn had no authority 
to appoint a sub-agent to perform functions like his 
own, or any functions for or on behalf of defendant. 
His office as ageut of the company was highly con- 
fidential, and the company had a right to rely on his 
performance of his duties personally. He had exclu- 
sive charge of the office and operating machinery at 
that place, and it was part of his duty, not only to see 
that messages were faithfully transmitted and deliv- 
ered, but to preserve the secrecy of telegraphic corres- 
pondence inviolate, and to use every proper precaution 
to prevent access to the employment of the wires, and 
to preclude the reading of dispatches. 

Article V. of Title IX. of the Civil Code, is not de- 
terminative on the case before us. The sections of 
that article are but declaratory of the common law, 
and are applicable to the same cases as would be the 
common law rules there announced, had the civil code 
never been adopted. 

But beyond these rules, there is another, dependent 
on public policy, which takes effect without reference 
to the relations between a principal and sub-agent 
with regard to matters of contract. 

A principal is not bound ‘by a contract made in his 
name by a sub-agent, appointed without authority, 
even wiiere it is precisely the contract which his agent 
fs empowered to make. But the question here is 
whether defendant is liable for the negligences or frauds 
of Crowell. 

From the proposition that the principal is not bound 
by the contracts made in his name by such pretended 





agent, “it might not unreasonably be inferred that 
he could not be made liable for the torts of one whose 
contracts would not bind him. On the other hand, 
there is a manifest inconvenience certain to ensue to 
the public at large from thus shifting the responsibility 
from masters, who, as a class, are able to meet it, and 
who receive the benefit of the service upon servants, 
who, as a class, are entirely unable to compensate for 
the injuries thus caused. Public policy, therefore, 
requires that masters should be held liable for the con- 
sequences in such cases; and so the courts have held 
them, although without laying down any general rule 
upon the subject.” Shearman & Redfield on Negli- 
gence, § 70, and cases there cited. 

Althorf v. Wolfe (22 N. Y., 365), was an action 
brought by an administrator of one killed by ice thrown 
from the roof of defendant’s house. Fagan, defendant’s 
servant, had been directed to remove the snow from the 
roof, and without authority from defendant, engaged 
one Cashan to assist. Counsel for defendant requested 
the court to charge the jury, that if they found that the 
relation of master and servant did not exist between 
the defendant and Cashan, and that Cashan actually 
threw the snow and ice that struck deceased and 
caused his death, the defendant was not responsible. 
The charge was refused, and the court of appeals sus- 
tained the court below in its refusal. 22 N. Y., 364. In 
the same case Denio, J., said: ‘The defendant in- 
trusted the removal of the snow and ice from the roof 
to one of his servants. I admit that this servant ought 
not to have taken his friend on the premises, but that 
he should have done the work himself, and moreover 
that it was a piece of misconduct to admit Cashan upon 
the roof; and if Fagan did not know Cashan to bea 
discreet and prudent man, it was an act of negligence. 
But the defendant, by giving him charge of the busi- 
ness, and permitting him to have access to the roof, 
enabled him to take others there. The defendant does 
not, and can not deny that he is responsible for the 
negligent and wrongful acts of Fagan. If it had been 
certain that it was that person, and not Cashan, who 
threw the piece of ice which killed the deceased, the 
defendant would clearly have been responsible. In- 
stead of accomplishing the mischief in that manner, 
Fagan, by a negligent and improper act, enabled 
Cashan to do it. If we keep in mind that the defend- 
ant is responsible for the acts of Fagan, and that Fagan 
took his comrade on the roof, and thus enabled the 
latter to do the mischief, it is difficult to discover any 
principle which will shield the defendant from respons- 
ibility. It is not necessary to consider Cashan as the 
defendant’s servant. He was rather the instrument by 
which Fagan, for whose conduct the defendant was 
undeniably responsible, did the wrong. * * * 

“There is a class of cases where the master is not 
responsible for the acts of his servant, on the ground 
that he was not at the time acting in the business of 
bis master, as where he commits a willful trespass (1 
East., 106; 2 Comst. 479). But in this case Fagan was 
in the service of the.defendant, even in procuring 
Cashan to go upon the house. He was not, it is true, 
serving him properly, or according to his duty; but it 
was the master’s business, and not his own that he 
was engaged in.” ? 

If it be admitted that it was the duty of Washburn 
to preserve the telegraph machinery at Colusa intact, 
it must be manifest that had he so negligently guarded 
it as that one had gained access to and usedit asa 
means of fraud, the defendant would have been re- 
sponsible. Of course this must be understood as 
requiring of him only such reasonable precautionary 
measures as a prudent man would deem necessary 
under all the circumstances. 

It certainly would be a strange thing if, while the de- 
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fendant would be responsible, if Crowell had commited 
the fraud by reason of a want of proper care on the 
part of Washburn to prevent his getting within reach 
of the telegraph machine, the defendant is not respons- 
ible, because Washburn actually delivered over the con- 
duct of the business of telegraphing to Crowell, and 
voluntarily gave him the control of the means of com- 
mitting the fraud. 

Such is not the law. Applying the language of Denio, 
J., in Althorf v. Wolfe, Washburn was engaged in his 
master’s business, not his own. It was part of his duty 
to keep Crowell from using the wires. He failed to 
discharge this duty, and the principal is equally re- 
sponsible, whether the placing of Crowell in charge 
was a “ wrongful act committed as a part of the trans- 
action of the business,” or was mere negligence. 

Iam unable to discover any negligence on the part 
of the plaintiff in failing to make proper inquiry of the 
witness Spencer, as to the identity of the man who 
presented the dispatch with the Crowley therein 
named. 

“ On arriving at the bank, Crowell presented the dis- 
patch last referred to, and, stating that he was the per- 
son named therein, asked for payment, and referred to 
Mr. Spencer for identification. Mr. Spencer, in answer 
to the inquiry of the cashier, as to the fact of identity, 
replied, ‘ yes, I know him.’ ” 

It is admitted that Spencer acted in good faith, and 
was no party to the fraud. He must be presumed to 
be a man of good character and standing, on whose 
statement the cashier had a right to rely as truthful; 
and, as it seems to me, his reply amounted to a posi- 
tive statement that the person present was the person 
named in the dispatch. If Spencer had not seen the 
dispatch, or was not sufficiently acquainted with 
Crowell to know that his name was not Crowley, this 
was his want of care rather than that of the bank. 

But the cashier was not content with the oral decla- 
ration of Spencer, but wrote a receipt which was signed 
by Crowell in the name of “ Charles H. Crowley,” in 
the presence of Spencer. Spencer then indorsed the 
receipt: “‘ Signature correct, Geo. W. Spencer.” 

I can not resist the conviction that Spencer believed 
Crowell’s name to be Crowley, and if so, it can not be 
said that the cashier was guilty of neglect, if Spencer 
was a man of good name and credit; and there is noth- 
ing in the transcript to indicate the contrary. 

Judgment reversed, and cause remanded for a new 
trial. 
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RIPARIAN RIGHTS. 


DELAPLAINE y. THE CHICAGO AND NORTH- 
WESTERN RAILWAY CO. 


Supreme Court of Wisconsin, August Term, 1877. 
Hon. E. G. RYAn, Chief Justice. 


4 
‘ Wa Pe bvon ? } Associate Justices. 








1. RIGHTS OF OWNER OF SHORE OF NAVIGABLE BODY OF 
WATER.—The owner of lots abutting on a navigable stream 
or body of water has rights therein differing in kind and 
degree from the rights of the pubfic, and has an action for 
damages for injury thereto, although the water’s edge is 
the boundary of his title. 

2. SAME —As proprietor of the adjoining land, the owner 
has the right of exclusive access to and from the body of 
water at that particular place; and all the facilities which 
the location of his land, with reference to the bouy of 
water, affords, he has the right to enjoy for purposes of 
gain or pleasure. 

3. INTENT OF LEGISLATURE.—Although the title to the 
bed of navigable waters is in the state, the legislature does 
not intend, by granting right of way across navigable 


— 





waters to railroad companies, to relieve them from any 
common-law liability they may thereby incur towards pri- 
vate persons. 


The cause of action stated in the complaint in sub- 
stance, is that the plaintiff own lots abutting upon Lake 
Monona, a navigable body of water, and that the de- 
fendant, without their consent, constracted its road 
within the water of the lake, but so near the front of 
their lots as to cut off their access from the lots to the 
body of the lake, leaving in front of their lots a pool 
of stagnant water, by which the lots have been depre- 
ciated in value. 


Vilas & Bryant and P. L. Spooner, for the plaintiff 
and respondent; Smith & Lamb, for defendant and 
appellant. 

COLE, J:, delivered the opinion of the court: 

In a number of decisions made by this court, it has 
been held that the proprietor of lands on navigable 
streams takes usque ad filam aque as the boundary 
of his estate, subject to public easement or right of 
navigation. So far as the rights of the public are con- 
cerned, it is obvious that it makes little difference 
whether the riparian proprietor is regarded as holding 
to the center of the stream, or whether his title termi- 
nates at the margin thereof; because, in either case, 
the public has the right to improve, regulate and con- 
trol the bed of the stream and the flow of the waters 
therein, in the intcrest of navigation and commerce. 
Wisconsin River Improvement Co. v. Lyons, 30 Wis. 

2; Arimond v. The Green Bay and Mississippi Canal 
Co., 31 Wis. 316. The title of the riparian proprietor 
in the bed of the stream itself is subject to this power 
of the public over the stream, as in the case of an 
ordinary highway by land. The question as to the 
ownership of the soil under the water, or in the bed 
of the stream, is one which each state is at liberty 
to determine for itself, in accordance wih its views 
of local law and public policy, and if it chooses 
to concede the right of the riparian owner to 
the center of the stream, “it is not for others to 
raise objections.” Barney v. The City of Keokuk et 
al., Supreme Court U. S8.,4 Cent. L.J.—— But though 
this rule obtains in regard to the ownership of the bed 
of navigable streyms, the case is quite different when 
we consider lands situated upon and adjacent to large 
lakes and other natura! collections of fresh water which 
are navigable and adapted for the transportation by 
boats of the products of the country. There are dicta 
and decisions which hold, in reference to such bodies 
of water, that the riparian proprietor takes only to the 
edge of the water in its ordinary condition, when un- 
affected py winds or other disturbing causes, the pro- 
prietorship of the bed of the lake being in the state. 
Canal Commissioners v. People, 5 Wend. 423; State v. 
Gilmanton, 9 N. H. 461; Jakenay v. Barrett, 38 Verm. 
316; Austin v. Rutland R. R., 45 Verm. 215; Leaman 
v. Smith, 24 Ills. 521; Angell on Watercourses, § 42. 
This vien commends itself to our judgment as sound 
and correct, and we have according decided, in the 
case of Diedrich v. The Northern Union R’y Co., which 
will be announced at the same time as this, that the 
water’s edge is the boundary of the title of the ripa- 
rian proprietor. 

But while the riparian proprietor takes to the water 
line, it by no means follows, nor are we willing to ad- 
mit, that he can be deprived of his riparian rights 
without compensation. As regards the proprietor of 
the adjoining land and as connected with it, he has the 
right of exclusive access to and from the waters at that 
particular place; he has the right to build piers and 
wharves in front of his land out to navigable waters in 
aid of navigation, not interferring with the publicservi- 
tude. There are private rights incident to the ownership 
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of the shore which he possesses distinct from the rest 
of the public. All the facilities which the location of 
his land, with reference to the lake affords, he has the 
right to enjoy for purposes of gain or pleasure, and 
they oftentimes give property thus situated its chief 
value. It is evident from the nature of the case 
that these rights of uses and of exclusion are con- 
nected with the land itself, grow out of its loca- 
tion, and they can not be materially abridged or 
destroyed without inflicting an injury upon the 
owner which the law should redress. It seems 
unnecessary to add the remark that these riparian 
rights are not common to the citizens at large, but ex- 
ist as incident to the right of the soil itself adjacent to 
the water. In other words, according to the uniform 
doctrine of the best authorities, the foundation of ripa- 
rian rights, ex vi termini, is the ownership of the bank 
or shore. In such ownership they have their origin. 
They may and do exist, though the fee in the bed of 
the river or lake be in the state. If the proprietor 
owns the bed or the stream or lake, this may possibly 
give him some addititional right, but his riparian 
rights, strictly speaking, do not depend on that fact. 
This whole subject is so ably and forcibly discussed 
and illustrated in the opinions of the law lords in 
Lyon v. Fishmongers’ Co.,1 Law Reps., Appeal Cases, 
662, that we can not more clearly express our view 
upon it than by quoting some of their remarks. One 
question considered in the case was, whether a ripa- 
rian proprietor on the bank of a tidal navigable river 
had rights as natural easements similar to those which 
belong to a riparian proprietor on the bank of a natural 
stream above the flow of the tide; and whether such 
proprietor, whose frontage and means of access to 
such tidal river is cut off by an encroachment from ad- 
joining land into the stream, suffers a loss or abridg- 
ment of any private right belonging to him as riparian 
proprietor, or was only damnified in common with the 
the rest of the public. The Lord Chancellor (Lord 
Cairnes), after fully stating the facts of case, among 
other thing said: ‘‘ Unquestionably the owner of a 
wharf on the river bank has, like every other subject of 
the realm, the right of navigating the river as one of 
the public. This, however, is not a right coming to him 

owner or occupier of any lands on the bank, nor 
is it a right which, per se, he enjoyed in a manner dif- 
ferent from any other member of the public. But 
when this right of navigation is connected with an ex- 
clusive access to and from a particular wharf, it as- 
sumes a very different character. It ceases to be a 
right held in common with the rest of the public, for 
other members of the public have an access to and 
from the river at the particular place; and it becomes 
a form of enjoyment of the land, and of the river in 
connection with the land, the disturbance of which 
may be vindicated in damages by an action, or re- 
strained by an injunction. * * * I can not entertain 
any doubt that the riparian owner on a navigable 
river, in addition to the right connected with naviga- 
tion to which he is entitled as one of the public, re- 
tains his rights as an ordinary riparian owner, under- 
lying and controlled by, but not extinguished by, the 
public right of navigation.”” Lord Selborne said: 
“Upon principle, as well as upon those authorities,” 
which he had referred to, “ I am of opinion that pri- 
vate riparian rights may and do exist in a tidal naviga- 
ble river. * * * Evenif it could be shown that the 
riparian rights of the proprietor of land on the bank 
of a tidal navigable river are not similar to those of a 
proprietor above the flow of the tide, I should be of 
opinion that he had a right to the river frontage be- 
longing by nature to his land, although the only prac- 
tical advantage of it might consist in the access thereby 
afforded him to the water for the purpose of using, 





when upon the water, the right of navigation common 
to him with the rest of the public. Such aright of 
access is his only, and is his by virtue and in respect 
of his riparian property; it is wholly distinct from 
the pubiic right of navigaiion.” 

After this lucid and most satifactory exposition of 
the foundation of riparian rights, showing they are 
appurtenant to the ownership of the land on the shore 
or bank of the lake or stream without reference to the 
title in the bed, itremains to determine whether, in case 
these rights are wholly destroyed or materially lessened 
in value by a railroad company in the construction of 
its road, the injury to the riparian proprietor is action- 
able. It was claimed by the learned counsel for the 
defendant company that because it was authorized 
by its charter to build a road between certain desig- 
nated points, it had the right to occupy, in the con- 
struction of its road, any land of the state between 
those points; in other words, had the right to build 
its road across the lake in the manner it did; andif any 
injury has resulted to riparian owner, it is damnum 
absque injuria. It may be conceded for the purposes 
of the argument, that the company had the right by 
its charter to cccupy the bed of the lake in the con- 
struction of its road, but this does not imply an inten- 
tion on the part of the legislature to relieve the com- 
pany of its common-law liability in case of injury to a 
riparian owner. The legislature doubtless intended 
that the company, in the execution of its chartered 
powers, would make compensation for any damage 
inflicted upon a land owner where a liability was im- 
posed at common law. The simple question therefore 
is: If the plaintiffs’ riparian rights were destroyed or 
materially impaired by the construction and mainten- 
ance of the defendant’s railway across Lake Monona, 
are they entitled to recover damages therefor? This 
question, we think, must receive an affirmative answer. 

The main question discussed on the argument was 
the sufficiency of the complaint and the alleged error 
in overruling the demurrer to it. But the facts stated 
in the complaint plainly show an interference with the 
natural flow or action of the water; an obstruction of 
the access to and from the lots of the plaintiff’s to the 
body of the lake. It states a permanent injury to their 
property, diminishing its value. We are ata loss to 
understand why the plaintiffs should not recover such 
damages for the infringement upon or destruction of 
their riparian rights as they may prove they have 
actually sustained. These riparian rights are un- 
doubted elements in the value of property thus situated. 
If destroyed, can any one seriously claim that the 
plaintiffs have not suffered a special damage in respect 
to their property, both different in degree and kind 
from that sustained by the general public? It seems 
to us not. 

It follows from these views that the judgment of the 
circuit court must be affirmed. 

—<—o__—_——_—_ 


RIPARIAN RIGHTS. 


DIEDRICH v. NORTH-WESTERN UNION RAIL- 
WAY COMPANY. 


Supreme Court of Wisconsin, August Term, 1877. 


Hon. E. G. RYAN, Chief Justice. 


‘4 
S Wa P Lyon” } Associate Justices. 


1. NAVIGABLE WATERS.—Navigable waters, in this state, 
are such as are navigable in fact, though not affected by 
the ebb and flow of the tide. 

2. Limit OF TITLE OF RIPARIAN OWNER.—Although, by 
the settled doctrine of this court, a riparian owner upon a 
river or stream, navigable or unnavigable, takes, in the 
absence of express limitation in his title, usque ad medium 
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filum aque, (Olson v. Morrill, decided herewith,) such 
owner, upon natural lake or pond, takes only to the nat- 
ural shore thereof. Delaplaine v. Railway Co., avd Boor- 
man v. Sunnuchs, decided herewith. 

38. FOUNDATION OF RIPARIAN RIGHTS.—Riparian rights 
proper rest upon title to the bank of the water, and are the 
same whether the riparian owner own the soil under the 
water or not. And, distinguished from the right arising in 
case of gradual and insensible accretion or reliction, the 
general right of appropriating and occupying the soil 
under the w ter, where such right exists, is not properly a 
riparian right; resting not upon title to the bank only, but 
more directly upon title to the soil under the water, 


APPEAL from the Circuit Court for Milwaukee 
County. 

In 1846, one McClure became the owner in fee of 
block 100 in the city of Milwaukee, bounded by the 
eastern line of said block, the low-water line of Lake 
Michigan; and the northern and southern lines of the 
same block prolonged to such low-water line. Plaintiff 
afterwards acquired McClure’s title to the whole of 
said property, and in 1859 he had a series of cribs, filled 
with stones, sunk in the lake about eighty-five feet 
from the shore opposite block 100, and filled the inter- 
vening space with earth, terracing, and grading the 
land to the cribs. At that time the water in which the 
cribs were sunk was about five feet deep; but from 
the evidence given at the trial, it appeared that the 
lake, adjoining the cribs, had then so filled up that a 
person could walk between the cribs and the water 
when the lake was quiet. 

In 1872, the railway company, having located its road 
across the eastern portion of the land made in the lake 
in front of block 100 as above described, instituted pro- 
ceedings to condemn so much of said land as it re- 
quired for its track. The strip sought to be condemned 
is seventy feet in width, and its castern boundary 
appears to be four to eight feet west of the eastern 
edge of the cribs. The commissioners of appraisal 


~ awarded $7,000 as compensation for the land taken and 


damages to the remainder of the tract. Plaintiff ap- 
pealed from this award to the circuit court. The jury 
found specially that plaintiff was owner of the land 
condemned by the defendant company, and assessed 
his damages at $13,002. A motion for a new trial was 
denied, and defendant appealed from a judgment ren- 
dered in accordance with the verdict. 


Cotzhaufusen, Sylvester & Sheiber, for the plaintiff 
and respondent; Mariner, Smith & Ordway, for the 
defendant and appellant. 

Ryan, C. J., delivered the opinion of the court: 

I. It appears that several years ago the respondent, 
or some one under whom he claims, built an embank- 
ment into the lake extending some eighty-five feet 
from the natural shore, in front of the land which he 
owns within the strip. And it is upon his title to this 
embankment that the respondent’s recovery in this 
case directly rests. 

The title of the respondent, and of all persons under 
whom he claims, as riparian owners of land bounded 
by the lake, went to the natural shore of the lake, and 
was limited by it. To the bed of the lake within its 
natural shore, neither they nor he took any title as 
riparian owners. The title, as well as the use, of the 
bed of the lake is in the public. 

Several cases, involving several questions of riparian 
rights, have been considered by the court with this, 
and are decided at the same time. Boorman y. Sun- 
nuchs; Delaplaine v. C. & N. W. R’y Co. [reported in 
5 Cent. L. J. —]; Olson v. Merrill. These cases pre- 
sented questions of riparian right upon Lake Michigan, 
upon lesser navigable lakes, upon mere ponds not nay- 
igable, and upon running streams. They were argued 
at the bar with much learning and ability, and have 





been thoroughly investigated and considered by the 
court. In these cases we have reached, amongst other, 
the following conclusions, having more or less bearing 
on our judgment in this case. 

First. Adhering to the uniform rule of decision in 
this court, as will be seen in Olson v. Merrill, that a 
riparian owner upon a river or stream, navigable or 
unnavigable, takes, in the absence of express limita- 
tion in his title, usque ad medium filum aque, the court 
hold, in Boorman v. Sunnuchs and Delaplaine v. R’y 
Co., as in this case, that upon a natural lake or pond 
the riparian owner, as such, takes only to the natural 
shore of the Jake or pond. 

Second. Riparian rights proper are held to rest upon 
title to the bank of the water, and not upon title to the 
soil under the water; riparian rights proper being the 
same, whether the riparian owner own the soil under 
the water or not. And, distinguished from the right 
arising in case of gradual and insensibie accretion or 
reliction, the general right of appropriating and occu- 
pying the soil under the water, when such right may 
exist, is not properly a riparian right, resting not upon 
title to the bank only, but more directly upon title to 
the soil itself under the water. 

Third. Distinguished frem appropriation and occu- 
pation of the soil under the water, a riparian owner 
upon navigable water, whether or not he own the soil 
usque ad medium jilum aque, and, unless prohibited 
by local law, has a right to construct in shoal water, in 
front of his land, proper wharves or piers, in aid of 
navigation, and at his peril of obstructing navigation, 
through the water far enough to reach actually naviga- 
ble water; this being held to further the public use of 
the water, to which the public title under the water is 
subordinate, and therefore to be, in the absence of 
prohibition, possibly licensed by the public, and not a 
purpresture. 

Fourth. As a right of necessity, when water, navi- 
gable or not navigable, is by natural causes wearing 
away and intruding upon its banks, the riparian owner, 
whether or not he own the soil usque ad medium jilum 
aque, may, as against the public, at his peril of ob- 
structing the public use when the water is navigable, 
and at his peril of the necessity, intrude as far as may 
be necessary to the protection of his land against the 
action of the water. 

Fifth. Without express and competent grant from 
the public, the rights declared in the foregoing third 
and fourth conclusions are the only rights of a riparian 
owner, upon navigable water, to extend his possession 
beyond, or intrude within, the natural shore of the 
water. Any other extension or intrusion into the 
water, beyond the natural shore, whether made by 
the riparian owner or a stranger, is a purpresture, 
vesting no title in him who made it. 

It is well to explain here, that, in speaking of water 
as navigable or not navigable, we do not use the words 
in their sense at the common law, where waters were 
called navigable only when affected by the ebb and 
flow of the tide. Of course, in this state, bounded on 
one side by a great fresh-water sea, and on another by 
a great river which, with its confluents, constitutes, 
perhaps, the most extensive inland navigation in the 
world, and having within it many streams and bodies 
of water capable of navigation and actually navigated, 
there is no water subject to the ebb and flow of the 
tide, as called navigable at the common law. Here, 
therefore, the restricted sense of the word navigable, at 
the common law, is wholly inappropriate to the actual 
condition of things. Waters ure here held navigable 
when capable of navigation in fact, without other con- 
dition. And when we use the terms navigable or un- 
navigable, we mean capable or incapable of navigation. 
The confusion on this subject which sometimes occurs 
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by the misapplication of the common-law sense of 
terms to the very different geographical conditions of 
this country, and the true sense here of the term navi- 
gable, are well stated in 8. B. Magnolia v. Marshall, 39 
Miss. 109. 

The rule that the title of the riparian owner upon a 
natural lake or pond does not extend beyond the 
natural shore, appears to be generally, almost univer- 
sally, recognized, and is discussed by Cole, J., in Dela- 
plaine v. Railway Co., supra. It is unnecessary to re- 
peat here what is there said, and in which we all con- 
cur. Indeed, the position was «affirmed in this- court 
as far back as Mariner v. Schulte, 13 Wis. 692. 

The rule that riparian rights rest upon the title to 
the bank and not to the bed of the water, is also dis- 
eussed in the same opinion of Cole, J., in which it 
enters into the judgment of the court more directly 
than it does in this case, and need not be noticed here 
at length. We take it to rest on sound principle, and 
to be affirmed or implied in a great majority of ad- 
judged cases involving the point. 

The rule that the right of appropriation and occupa- 
tion of the bed of the water, where such right exists, 
rests upon title to the bed of the water itself, and not 
upon title to the bank only, appears to be in principle 
nearly self-evident. When the riparian owner is 
seized also of the soil under the water, his title is sub- 
ject only to public use of the water, and to private 
rights of other riparian owners. When the water is 
not navigable, the public has no easement; and the ri- 
parian owner may, in general, put his estate under the 
water to any proper use he may please, not infringing 
upon the rights of other riparian owners, and not vio- 
lating any public law. When the water is navigable 
he may, in general, make jlike use of his estate under 
the water, subject to like limitations, and not infring- 
ing upon the paramount right of use in the public. 

The rule giving to the riparian owner, and limiting, 
the right to construct wharves and piers into navigable 
water to the point of actual navigability, is fully sus- 
tained by Walker v. Shepardson, 2 Wis. 384; s. C., 4 
Wis. 486, and Strong v. Dutton, 1 Black. 23, and Atlee 
v. Packet Co., 21 Wall. 389 

The rule permitting a riparian owner, as against the 
public, to intrude as far as may be absolutely neces- 
sary in the construction of works necessary to protect 
his land against the action of the water, without im- 
pairing any public use, appears to us to go little, if 
any, beyond the rule at common law. The King v. 
The Commissioners, etc., 8 Barn. & Cress. 355; Traf- 
ford v. The King, 8 Bing. 204. So far as it may appear 
to enlarge the common-law right, we believe it to 
necessary to the rights of property on some of the 
waters of this state, especially on Lake Michigan; and 
we hold it to be one of many rights founded on the 
necessities of self-preservation. See Miller v. Milwau- 
kee, 14 Wis. 642 

It is unnecessary here to discuss these two last rules 
at any length, because there is no pretense in this case 
that the respondent’s embankment was constructed as 
a wharf or pier in aid of navigation; and none worth 
serious consideration that it was designed, and none at 
all that it was necessary, to protect his estate bounded 
by the shore of the lake against the wash of the water. 
It seems to have been built and used for the sole pur- 
pose of extending into the lake his possession bounded 
by the lake. We have stated these rules here chiefly 
that our general conclusions upon the general subject, 
here grouped together, may fully and clearly appear, 
without risk of misapprehension. 

The rule that where the fee of the bed of the water 
is in the public the general right of the riparian owner 
is confined to legitimate uses of the water only, appears 
to follow of necessity from the principles already stated. 





It is difficult to perceive how, in that case, the riparian 
owner could take right to intrude upon the public fee 
under the water which he might not take to intrude 
upon the private fee bounding his estate upon the land 
side. This is especially apparent when the water is 
navigable and the use of the water, as well as the fee in 
its bed, is in the public. In that case all riparian right 
is subject both to the fee and to the use, and the ripa- 
rian owner takes no right to intrude upon either. 

And the reason of the rule applies equally, whether 
the water immediately next the shore be shoal or deep. 
For the fee is equally in the public; even the shoal 
water next the shore may aid the public use, and may 
deepen or be deepened so as to become practically cap- 
able of navigation. It is difficult to perceive on what 
principle the right of public use in shoal water next 
the banks is to be distinguished from the right of pub- 
lic use in shoal water on bars or other natural obstruc- 
tions in the channel of navigable waters. ‘The public 
has a right to extend the actual capacity of use every- 
where within the banks, making the public use co-ex- 
tensive with the fee. Wis. R. I. Co. v. Lyons, 30 Wis. 
61. 

Practically, in such a case as this, if a riparian owner 
might appropriate to himself, by embankment, the 
public fee under shoal water next the bank, his em- 
bankment might well, in time, cause the navigable 
water outside of it to become shoal in its turn, as 
seems to have happened in this case; whereupon the 
right to intrude upon the public fee would again accrue, 
and so on from time to time indefinitely; thus equally 
intruding upon the public fee and impairing the pub- 
licuse. Be that as it may, it is conclusive against the 
right of private appropriation claimed, that in such a 
case the riparian owner takes neither fee nor use in the 
bed of the water adjoining his riparian possession. 

We have here taken no notice of the exact line of 
boundary upon lakes or ponds; whether it be high 
water or low water, or the water’s edge; the exact line 
of boundary being immaterial in the case of so ex- 
tended an intrusion. 

With these views it is hardly necessary to add that, 
in our judgment, the respondent wholly failed in sus- 
taining his title to the locus in quo. 

II. If the railroad had been constructed in front of 
the respondent’s estate, in the strip of land upon the 
natural shore of the lake, so as injuriously to affect his 
riparian right, we admit that he would be entitled to 
damages for the injury. Delaplaine v. Railway Co., 
supra. But that is not the respondent’s claim in this 
proceeding. He claims, not for the injury to his ripa- 
rian right, but for the land taken of which he is seized. 
Whether or not he had lost or impaired his riparian 
right by the construction of the embankment in front 
of it, is a question not before us in this case, and on 
which we indicate no opinion. 

ILL. We have not considered the right of the railroad 
to go where it does. As in ejectment, a party seeking 
compensation, in such a proceeding as this, must 
recover on the strength of his own title; and until he 
prove title in himself, is in no condition to question the 
right of the other party. 

By the court. The judgment of the court below is 
reversed, and the cause remanded for a new trial, 

—___ 

THE Irish Law Times says that it is stated that Mr. Ben- 
jamin, Q. C., has made the largest income during the past 
year at the English Bar, and Mr. Charles Russell, Q. C., 
follows closely on the heels of the learned American. 

THE position of Professor of Common Law and Evidence 
in the Union College of Law in Chicago, lately made vacant 
by the resignation of Mr. W. B. Denslow, has been filled by 
the appointment of Mr. Marshall D. Ewell, the well-known 
author of a treatise on “The Law of Fixtures, pre won 
Cases,on Infancy, Coverture,” ete. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF ILLINOIS. 


September Term, 1876. 
(Filed at Springfield, June 22, 1877.) 


HON. BENJAMIN R. SHELDON, Chief Justice. 
‘* SIDNEY BREESE, 
“ 6T. LYLE DICKEY, 
‘6 JOHN SCHOLFIELD, 
“ PINCKNEY H. WALKER, 
* JOHN M. ScorT, 
“ ALFRED M. CRAIG, 


Associate Justices. 


ASSAULT AND BATTERY.—In an action for personal 
assault by which plaintiff was severely injured, although 
it may appear that plaintiff was the first to strike, yet, if 
it is shown that the defendant used more force than was 
required in the necessary self-defense of his person, he 
must be held liable for the damages inflicted. Opinion 
Per Curiam.—Trogdan v. Henn. 


DRaM-SHOP BOND—EXEMPLARY DAMAGES.—In a 
suit upon a bond executed under the fifth section of the 
“ Dram-Shop Act,” exemplary damages can not be re- 
covered, but actual damages only, and such as the party 
for whose use the suit isbrought, may sustain either in 
person, property, or means of support. It is error for 
the judge of a court, before whom a case is being tried, 
to give up his place to a member of the bar, even if by 
consent of counsel. Opinion Per Curiam, reversing.— 
Cobb v. People. 

NUISANCE—SPECIAL INJURY.—In an action for an 
alleged nuisance caused by an obstruction of part of 
the sidewalk adjacent to the property of plaintiff, held 
that plaintiff can not recover for any technical nuisance 
to the streets of the city without regard to whether he 
has sustained special injury thereby. In such a case 
the special injury is the gist of the action, and, unless 
it is alleged and proved, there can be no recovery. For 
an obstruction to the street, not resulting in special 


‘ injury to an individual, the public only can complain. 


An instruction that plaintiff, on proving the obstruc- 
tion, is entitled to nominal damages at least, held 
properly overruled. Opinion by SCHOLFIELD, J.—Mc- 
Donald v. English. 


Costs—CITY NOT LIABLE FOR.—This was a suit in 
the name of the Village of Paris, certain tax-payers 
suing in the name of the village to recover money 
alleged to have been paid defendant without lawful 
authority. The court below rendered judgment against 
the plaintiff for the costs, etc., and execution was 
awarded. Held error to award an execution against a 
municipal corporation. The statute authorizing tax- 
payers to bring actions in the name of the village re- 
quires them to give a bond for costs, and judgment for 
costs should go against the tax-payers signing the 
bond. For this reason the judgment is reversed, but 
the question raised on the merits being an important 
one, a venire de novo is awarded. Opinion by BREESE, 
J.—The Village of Kansas v. Juntgen. 


MECHANIC’s LIEN— PERSONAL JUDGMENT.—This 
was a suit by a sub-contractor against the original 
contractor and the school directors of a district, to re- 
cover a personal judgment against both for materials 
furnished to the former and put into a school-house, 
in accordance with a contract between the school 
directors and the original contractor. The plaintiff 
gave to the school directors the notice of the debt 
and claim of lien, as required by the statute, 
and claims that although not entitled to a lien on 
the school-house, being public property, yet he 
is entitled, under the statute, to a personal judgment 
against the school directors. Held that the right to sue 
and recover against the owner is dependent on a lien, 








having at some time attached in favor of a sub-con- 
tractor. Opinion by WALKER, J.—Quinn, Sr., v. Allen 
and The Board of School Directors. 


RESULTING TRUST.—Where A and B entered into a 
verbal agreement, whereby the latter was to contract 
for the purchase of some land and A was to furnish and 
pay one-half of the purchase-price, and have a deed to 
an undivided half-interest in the land, and where 
under such agreement B entered into a contract in his 
own name, for the purchase of the land,—held, that 
the bill is one to declare and enforce a resulting trust 
and not one to compel the specific performance of the 
verbal agreement. The resulting trust arose from a 
payment of one-half of the purchase-money at the time 
of the purchase, and the deed being made to another. 
Opinion by SHELDON, C. J., reversing. Smith v. 
Smith. . 

MALPRACTICE—REASONABLE SKILL.—Insuit against 
a surgeon to recover damages, alleged to have 
been sustained by reason of the unlawful manner in 
which the plaintiff was treated, an instruction that if 
the defendant, as surgeon, could have learned the na- 
ture of the injury and applied the proper remedy and 
failed, he is liable. Held, erroneous. The law does 
not impose as high a degree of skill as the instruction 
would seem to indicate. He is not required to possess 
the highest degree of skill that one learned in the pro- 
fession might acquire, but reasonable skill, such as 
physicians in good practice ordinarily use. And the fact 
that an instruction given for the defendant announced 
the rule correctly, does not remedy the error. It is 
impossible to tell whether the jury followed the in- 
struction given for the one side or the other. Opinion 
by CRAIG, J., reversing.—Quinn v. Donovan. 

ABANDONMENT OF SUIT.—ACTION OF EJECTMENT. 
—Plea that in a former action of ejectment, brought 
by plaintiff against defendant for the same premises, a 
judgment was rendered against the defendant, which, 
on appeal was reversed, that no transcript of the order 
of the supreme court remanding the cause had been filed 
in the court below, and that more than two years had 
elapsed trom the time of the making of the order be- 
fore commencement of the suit. Demurrer. Held, 
that the statute under which the plea was framed, and 
which reads that under such circumstances, as alleged 
in the plea, “the cause shall be considered aban- 
doned,”’ means that the particular suit in which the 
order is made, not that the cause of action, shall be 
considered abandoned. Opinion by SHELDON, C. J.— 
Koons v. Nichols. 

STATUTE OF FRAUDS — GENERAL ISSUE. — As to 
whether a party may avail himself of the benefit of the 
statute of frauds under the general issue, it is a 
misapprehension to suppose the decisions of this court 
are conflicting. A close analysis will show they are en- 
tirely harmonious. The general rule, if a party would 
avail himself of the statute of frauds as a defense, 
he must plead it, has always been adhered to in 
this state. The reason for the rule is obvious, fora 
contract within the statute of frauds, is not absolutely 
void, but only voidable, at the election of the party 
against whom it is sought to be enforced. But when 
a party declares only in the common counts, and seeks 
to recover for the agreed price of realty or any other 
consideration, for a contract within the statute of 
frauds, itis competent to rely on that statute as a de- 
fense without pleading it, and it may be taken advant- 
age of in the evidence, under the general issue. Opin- 
ion by Scott, J.—Beard v. Converse. 


FORCIBLE DETAINER — MORTGAGE.—A, owning a 
tract of land, mortgaged it to B on the 3d of August, 
1869. On October 3, 1872, he gave a second mortgage 
upon the same land to C. In November, 1875, C re- 
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covered a judgment against A on the debt secured by 
the mortgage, upon which execution issued and the 
premises were sold to the plaintiff. Prior to the exe- 
cution of the sheriff's deed, and on July 1, 1875, the 
first mortgage becoming due, A leased the premises to 
B and gave her possession; the rent provided for was 
to be applied in payment of the mortgage held by B; 
B sublet the premises to defendant, who was holding 
under her. Held that plaintiff can not recover: 1. Be- 
cause there was no demand of possession in writing, 
as required by the statute in cases of forcible detainer. 
2. Because B was in possession under a mortgage for 
condition broken, which had priority to the judgment 
under which plaintiff claimed possession, and she had 
a right to possession as against A or a purchaser from 
her until his mortgage debt should be paid. Opinion 
by CralG, J.—Dickerson v. Dawson. 


SALE OF PERSONAL PROPERTY.—1. In the sale of 
personal property, where goods are ponderous and 
incapable of being handed over from one to another, 
there need not be a manual delivery of them. But 
where the property is capable of being immediately 
and readily removed, and possession is permitted to 
remain with the vendor, it is fraudulent per se and 
void as to creditors and purchasers. Under these rules, 
held that the sale of standing corn and stacks of hay, 
the buyer allowing the same to stand, was a sufficient 
delivery, and would hold as aguinst an execution 
issued against the seller two days after the sale, but that 
the sale of hogs, plows, corn-planters and colts, the same 
being allowed to remain upon the seller’s farm, rendered 
the sale fraudulent as to creditors, and the property 
subject to an execution issued against theseller. 2. An 
acknowledgment of a chattel mortgage taken by a 
police magistrate of the village of Williamsville, the 
mortgagor residing outside the village, but within the 
district, the statute providing that “such instrument 
may be acknowledged before a justice of the peace of 
the town or district where the mortgagor resides,’ 
held good. Opinion by SHELDON, C. J., reversing. 
DICKEY, J., dissenting.— Ticknor v. McClellan. 


INJUNCTION — NEGLIGENCE.— The bill alleges that 
judgment had been recovered on a note by defendants 
against plaintiff; that when the suit was commenced, 
plaintiff had a complete defense at law, but he was 
prevented from making it without fault on his part; 
that while prosecution was pending he was in custody 
on a criminal proceeding instituted by defendant, and 
at that time defendant accepted of plaintiff money in 
full satisfaction of all claims against plaintiff, and that 
defendant gave him a receipt releasing him from the 
note, which receipt was destroyed by the Chicago fire; 
that one Assay, an attorney, had made the compro- 
mise; and that on the trial of the cause he put Assay 
on the stand, under the belief that he would testify to 
the settlement, but that he had forgotten it; that after the 
trial and judgment against plaintiff, Assay remembered 
the circumstances of the settlement. Plaintiff. asked 
for an injunction to stay the collection of the judgment 
on the note. Held, demurrable, on the ground that a 
court of equity will only grant a new trial at law, in 
ease of fraud, accident or mistake, and then only when 
the party applying for equitable aid is free from all 
negligence and has used the highest degree of diligence 
to prevent fraud, accident, or mistake. Opinion by 
WALKER, J.— Tallman v. Beckner. 

PARTNERSHIP—DECEIT.—This was a suit against a 
partnership firm, consisting of four individuals, en- 
gaged in operating a distillery, for fraud and deceit in 
the sale of some stock and other personal property 
belonging to the firm in and around the distillery. One 
of the defendants was anxious to sell his interest to the 
plaintiff, and had agreed upon the invoice value of the 








property as the basis for the sale. To induce plaintiff 
to buy, he falsely represented to the plaintiff, that the 
invoice price of the property was in excess of what it 
really was, and plaintiff gave notes for the amount, re- 
lying upon the representations. Plaintiff here tries 
to hold the partnership liable for the the false 
representations. Held, that partners are liable in 
solido for the torts of one, if it were committed 
by him as a partner and in the course of the 
business of the partnership; that defendants were 
partners in operating the distillery, and any tort com- 
mitted by one of them in the course of that businesss, 
would bind the partners. But the selling of the inter- 
est of a@ partner in the property and business of the 
firm, is very different from operating and conducting 
the firm business, and hence the partnership is not 
liable. Opinion by SCHOLFIELD, J., reversing.—Schwa- 
backer v. Riddle. 
oo 


ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


March Term, 1877. 


HORACE GRAY, Chief Justice. 
JAMES D. COLT, 

SETH AMES, 

MARCUS MORTON, 
WILLIAM C. ENDICOTT, 
AUGUSTUS L. SOULE, 
Oris P. LorD, 





Hon. 
“ 


“ 


Associate Justices. 


STATUTE OF FRAUDS—IMPLIED CONTRACT.—Where 
the defendant had an estate, though not an absolute 
title in fee, in land, if the plaintiffs, in consideration 
of an agreement which was within the statute of 
frauds, and which the defendant declined to carry out, 
have expended money in building upon his land, they 
may maintain an action to recover the cost of such 
building. Kidder v. Hunt, 1 Pick. 328; White v. Wie- 
land, 109 Mass. 291; Dix v. Marey, 116 Mass. 416. 
Opinion by Gray, C. J.—Parker v. Tainter. 


Equity — ACCOUNT — JURISDICTION.— In order to 
maintain a bill in equity for an account, it must appear 
from the specific allegations that there was a fiduciary 
relation between the parties, or that the account was 
so complicated that it can not be conveniently taken in 
an action at law. The mere general allegation that the 
account, if of such a character, is not sufficient tosustain 
the jurisdiction in chancery. True v. Loring, 120 Mass. 
507; Blood v. Blood, 110 Mass. 545; Fowle v. Lawrason, 
5 Pet. 495; Dinwiddie v. Bailey, 6 Ves. 136; Foley v. 
Hill, 2 H. L. Cas. 28; Smithson v. Seveaux, 2 De G. J. 
& Sin. 1; Moxon v. Bright, L. R. 4 Ch. 292. Opinion by 
Gray, C. J.—Badger v. McNamara. 

PROMISSORY NOTE—FRAUDULENT ALTERATION.— 
In an action upon a note signed by four persons, upon 
a blank printed form, which has been fraudulently 
altered by one of the makers, at whose request the 
others signed their names, by prefixing an additional 
figure and words to the figures and words originally 
placed upon the note, andin that form, and with no 
mark or indication of alteration, has been negotiated 
by such maker to the plaintiff, who has lent him thereon 
the amount indicated by the words and figures as 
altered, it was held that the note was rendered void by 
such alteration as against the other defendants. Opin- 
ion by Gray, C. J.— Greenjield Savings Bank v. 
Stowell. [The cases upon the subject of fraudulent 
alteration are elaborately reviewed in the opinion of 
the chief justice.] 

CONTRACT—AGENCY.—1. If a party, in a contract 
into which he voluntarily enters, and not in the execu- 
tion of any official trust or duty, makes it an express 
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stipulation that he is acting for somebody else, and is 
in no event to be personally liable, he certainly can not 
be rendered so by law. Sumner v. Williams, 8 Mass. 
184. 2. When, therefore, the defendants signed a 
promissory note “as trustees, but not individually,” 
no action can be maintained against them personally, 
nor as trustees, without proof that they have funds of 
the cestuis que trust in their hands applicable to the 
debt. Wuiser v. Griggs, 5 Cush. 210; Thacher v. Dins- 
more, 5 Mass. 299; Forster v. Fuller, 6 Mass. 58; Tucker 
Mnfg. Co. v. Fairbanks, 98 Mass. 101, distinguished; 
Slawson v. Loring, 5 Allen, 342; Barlow v. Cong. Socy. 
in Lee, 8 Allen, 460. Opinion by AMES, J.—Shoe and 
Leather Bank v. Dix. 


CONDITION SALE—EXCEPTION.—1. Where a sale to 
S. was upon the condition that, on receiving the in- 
voice or bill of lading of the goods, he should give his 
promissory note for the price, dated at C., in the State 
of Ohio, the place of the sale, so as to make the trans- 
action an Ohio contract, governed by the laws of that 
state; neither S. nor those claiming under him could 
acquire a tithe which would enable them to hold the 
goods against the sellers, without performance or 
waiver of the condition. "Whitney v. Eaton, 15 Gray, 
225; Farlow v. Ellis, Ib. 229; Hirscorn v. Canney, 98 
Mass. 1492. It not appearing that a point was sug- 
gested in the course of the trial below, the omission of 
the judge to observe upon it, no misdirection being 
shown, can not be taken advantage of upon a report to 
this court of the whole evidence, and under a general 
exception to the whole charge. Ball v. Mannin, 1 
Dow. & Cl. 380; Armstrong vy. Toler, 11 Wheat. 258; 
Pennock vy. Dialogue, 2 Pet. 1; Chieago Un. Society v. 
Faulkner, 91 U. S. 415. Opinion by Gray, C. J.— 
Armour v. Pecker. 

RECEIVING STOLEN GOODS —SCIENTER.—1. Upon 
the issue whether the defendant knew that goods re- 
ceived by him from the thief had been stolen, any 
evidence is competent which would tend to show the 


* existence of facts which would naturally influence the 


minds of men, under the circumstances, in forming a 
eonclusion upon the subject-matter involved in the 
crime. 2. Where, therefore, the government proved 
that the defendant received boots and shoes of S., 
under circumstances which would naturally excite 
suspicion in the mind of an honest man, the fact, if it 
existed, that the reputation of 8S. was that of a regular 
and honest dealer in boots and shoes, would naturally 
tend to lull suspicion and induce the belief that the 
goods were not stolen; and the question put to a wit- 
ness for the defendant, ** What was S.’s reputation and 
standing in the community, and among those by whom 
he was known, as to his being a regular and honest 
dealer in boots and shoes?’’ was improperly excluded. 
Opinion by MorTON, J.—Com. v. Gazzolo. 
INDICTMENT—ASSAULT—INSTRUCTION.—Upon the 
trial of an indictment for an assault committed by the 
defendant in the immediate attempt to recover a paper 
entrusted to him to be delivered to the prosecutor, 
in accordance with an agreement between the latter 
and C., upon a payment to be made by him, and 
which the prosecutor had obtained possession of with- 
out paying or offering to pay, by expressing a desire to 
see it—an instruciion by the judge that if the jury found 
the transaction between the prosecutor and C. a fraud, 
or an attempted fraud, to which defendant was a party, 
or of which he had knowledge, then the prosecutor 
would have a legal right to retain the paper, for the 
purpose of preventing a consummation of the fraud, is 
erroneous. For if there was evidence of fraud, the 
prosecutor could only avoid the contract by restoring 
or offering to restore the other party to his former po- 
sition, and surrendering all claims to the paper in ques- 





tion. And if there was no evidence of fraud, then the 
instruction was calculated to mislead the jury, and 
erroneously given. Opinion by COLT, J.—Com. v 
Lynn. 

SALE—STATUTE OF FRAUDS—ACCEPTANCE.—1l. An 
acceptance and receipt of part of the goods sold, to 
satisfy the statute of frauds, (Gen. Stats. c. 105, sec, 
5), must be by the buyer himself, or by some one au- 
thorized to accept in his behalf. 2. Where, therefore, 
the buyer merely agreed to take all the sides of leather 
of a certain thickness, which were not then set apart 
by themselves, but formed part of a large pile from 
which they were afterwards tobe selected by the seller, 
such acts did not constitute an acceptance on the part 
of the former. Knight v. Mann, 118 Mass. 143. Nor 
would the receipt of part of the leather by an express- 
man not authorized to accept, so as to bind the buyer. 
Johnson y. Cuttle, 105 Mass. 447. 3. The acceptance 
by the buyer of the part brought by the expressman, 
would not constitute an acceptance of the whole, if it 
appeared that it was not with an intention to perform 
the whole contract, but that, on the contrary, he im- 
mediately informed the seller’s clerk that he would 
only be responsible for the part received. Townsend 
v. Hargraves, 118 Mass. 325; Remick v. Sanford, 120 
Mass. 309. Opinion by Gray, C. J.—Atherton v. New- 
hall. 


REQUISITION — WARRANT — EVIDENCE — INDICT- 
MENT.—1. Upon a requisition upon the executive 
authority for the return of a fugitive from justice, 
under the U. 8. Const., art. 4, sec. 2; U. 8. Sts. 1793, 
ch. 7, sec. 1; U. 8S. Rev. Sts., sec. 5278, and Mass. Gen. 
Sts., ch. 177, sees. 1 and 4, the warrant of the governor 
of this commonwealth is prima facie evidence, at least, 
that all necessary legal prerequisites have been complied 
with, and, if the previous proceedings appear to be 
regular, is conclusive evidence of the right to remove 
the prisoner to the state from which he fled. Com. v. 
Hall, 9 Gray, 262; Kingsbury’s Case, 106 Mass. 223; 
Brown’s Case, 112 Mass. 409; Taylor v. Taintor, 16 
Wall. 366. 2. When an indictment appears to have 
been returned in due form by a grand jury, and is 
certified by the governor of the other state, and sub- 
stantially charges a crime, this court can not, on habeas 
corpus, discharge the prisoner because of formal de- 
fects in the indictment; but the sufficiency of the 
charge as a matter of technical pleading is to be tried 
and determined in the state in which the indictment 
was found. Jn re Voorhees, 3 Vroom, 141; Jn re 
Greenough, 31 Vt. 279; In re Clark, 9 Wend. 212. 
Opinion by Gray, C. J.—Jn re Davis. 

CORPORATION — CONTRACT OF— FAILURE OF CON- 
SIDERATION.—Under an act of incorporation making 
the defendants a body politic for the purpose of pub- 
lishing pious and useful books and tracts for distribu- 
tion among the ignorant and dissolute, and providing 
that it may “‘ take, possess and apply to the purposes 
of the corporation any money which may be given for 
immediate use, and to hold real or personal estate, the 
yearly income of which shall not exceed,” etc., the 
treasurer has power to make an agreement that a sum 
paid to the corporation should be repaid to the giver in 
case the society should not be allowed to retain its cath- 
olic condition, and unless a certain amount should be 
raised withim a given time for evangelization pur- 
poses; and an award by arbitrators, having full power 
to settle the facts as well as the law between the par- 
ties, can not be set aside because the defendant is held 
responsible in such a contract. 2. Upon failure of 
either condition the plaintiff has a right to recover the 
amount so given, and, even if the express promise 
were voidable on the ground of ultra vires, an action 
could be maintained upon the implied promise. White 
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v. Franklin Bank, 22 Pick. 181; Dill v. Inhabitants of 
Wareham, 7 Metc. 438; Utica Ins. Co. v. Scott, 19 
Johns. 1; Same v. Caldwell, 3 Wend. 296; Same v. 
Bloodgood, 4 Wend. 652. Opinion by CoLt, J.—Mor- 
ville v. American Tract Society. 


Writ oF ENTRY — EXECUTION.— Under a writ of 
entry to recover a water mill dam, and land connected 
therewith, it appeared that both parties claimed und- 
er one P., who in 1869 was the owner in fee of the de- 
manded premises, the tenant, by virtue of a mortgage 
given to him by said P., February 24, 1872, and duly 
recorded, and also under a sale of the mortgaged 
premises in accordance with the power of sale in said 
mortgage, and the defendant under a levy of execu- 
tion in favor of one W., upon the demanded premises, 
and a sale by the sheriff to the demandant, and deed of 
May 27, 1874, duly recorded, which execution was 
founded upon a judgment rendered under the Mill Act 
for damage caused by flowage from the demanded 
premises. The execution was returned satisfied by 
the sale, and the premises sold were described in the 
officer’s return, as an equity of redemption which P. 
had in the premises. Atthe time of taking said mort- 
gage from P., the tenant had no actual knowledge of 
any of the aforesaid proceedings under the Mill Act. 
Held, that the levy of the execution “‘ upon the premi- 
ses subject to the lien,” must correctly describe the 
judgment-debtor’s interest in the estate taken. At 
the time of the commencement of proceedings by W., 
P. had an estate in fee, and yet the officer declares in his 
return on the execution, that he seized and sold to the 
demandant, all the right in equity which P. had at that 
time. It does not appear whether the sale on execu- 
tion was for the purpose of enforcing a lien, or only to 
satisfy the execution, by an ordinary levy upon prop- 
erty attached. Ifthe latter, then at the time above 
named there was no mortgage upon the premises, and 
no equity which could betaken. If the former, then it 
was a sale of an eqnity which did not exist at the time 
when it is claimed that the lien attached, and is there- 
fore void. Judgment for the tenant. Opinion by CoLT, 
J.— Wight v. Barnstable Savings Bank. 


TRADE-MARK — STATUTE — RIGHTS OF PARTIES 
BEARING THE SAME NAME.—1. A trade-mark may con- 
sist of a name, or a device, or a peculiar arrangement 
of words, lines or figures in the form of a label, which 
has been adopted and used by a person in his business 
to designate goods of a particular kind manufactured 
by him, and which no other person has an equal right 
to use. The right in such a trade-mark is recognized 
as property, which a court of chancery will protect by 
injunction. Hall v. Barrows, 4 De G. J. & 8. 150; 
Ainsworth v. Walmsley, L. R.,1 Eq. 518; Maxwell 
v. Hoff, L. R. 2 Ch. 307. 2. A mere general de- 
scription, by words in common use, of a kind 
of article, or of its nature or qualities, can not of 
itself be the subject of a trade-mark. Singleton v. 
Bolton, 3 Doug. 393; Spottiswoode v. Clark, 1 Coop. 
temp. Cottenham, 254; Thomson v. Winchester, 19 
Pick. 214; Canal Co. v. Clark, 13 Wall. 311; Caswell v. 
Davis, 58 N. Y. 233; Raggett v. Finlater, L. R. 17 Eq. 
29. 3. Gen. Sts., c. 56,§ 1, have not enlarged in this 
respect the law governing courts of general chancery 
jurisdiction; but re-enact, with some amendments, 
the St. of 1852, c. 197, which was passed before general 
jurisdiction in equity had been conferred upon this 
court; and only protect, as a trade-mark, “ any pecu- 
liar name, letters, marks, devices or figures,” against 
the unauthorized use of “‘the same or similar names,” 
etc., “ for the purpose of falsely representing any art- 
icles to have been manufactured by, or to be the same 
kind, character er quality as that manufactured or sold 
by the firm rightfully using such name,’ etc. See 





Ames v. King, 2 Gray, 379. 4. A person may have a 
right in his own name as a trade-mark, as against a 
person of a different name. Millington v. Fox, 3 Myl. 
& Cr. 338; Dent v. Turpin, 2 Johns. & Hen. 139. But 
he can not have such a right as against another person 
of the same name, unless the defendant uses a form of 
stamp or label so like the plaintifi’s as to represent 
that the defendant’s goods are of the plaintiff's manu- 
facture. Sykes v. Sykes, 3 B. & C. 541; Crofts v. Day, 
7 Beav. 84; Holloway v. Holloway, 13 Beav. 209; Bur- 
gess v. Burgess, 3 De G. M. & G. 896; Rogers v. Taint- 
or, 97 Mass. 291; Meneely v. Meneely, 62 N. Y. 489. 
Opinion by Gray, C. J.—Gilman v. Hunnewell. 


WILL — CONSTRUCTION—PERPETUITY.—A testator, 
at whose death there were living seven grand-children 
anda widowed daughter, by a clause in his will be- 
queathed to H. and W. the sum of five thousand dol- 
lars in trust, “‘that the whole shall form a fund 
which property be invested and to accumulate until 
my said grand-children last mentioned respectively 
attain the age of thirty-five years, when a proportionate 
part of said fund and accumulation (dividing by the 
number of said grand-children then living, whoshall not 
have received their share), isto be paid over to each of 
them; and in case of the last beneficiary (dying) before 
attaining the age of thirty-five years, I direct that the 
remainder of said fund and accumulation be considered 
as part of the residue of my estate and be subject to 
the disposition of the same heretofore made.” The 
will makes no previous mention of any grand-children. 
Held, that the words “ said ” and “last mentioned ” 
should be rejected as inadvertently used, and the clause 
construed as a bequest to his grand-children as a class, 
rather than as void for an uncertainty. Fosdick v. 
Fosdick, 6 Allen, 41; Worcester v. Worcester, 101 
Mass. 128. Hatfield v.Sohier, 114 Mass. 48. Held, 
also, that as under this bequest the grand-child 
ren take contingent interests, which do not vest 
until they respectively arrive at the age of thirty- 
five years, the gift is void for remoteness. The rule is 
that executory limitations are void unless they take 
effect ex necessitate, and in all possible contingencies 
within the period of a life or lives in being at the death 
of the testator and twenty-one years afterwards. 
Sears v. Putnam, 102 Mass. 5. In the case at bar it was 
possible that the widowed daughter might remarry and 
have a child, and that the daughter and all the testa- 
tor’s grand-children who were living at his death, 
might die before the oldest grand-child reached the 
age of thirty-five years, or even one or two years after 
the testator’s death. In this contingency the after-born 
grand-child would be the sole beneficiary entitled to 
the trust fund, and it would not vest in him until he 
arrived at the age of thirty-five years. Therefore, the 
fund might be inalienable for a period longer than any 
lifein being at the death of the testator and twenty- 
one years in addition, and the bequest is void under 
the rule against perpetuities. Opinion by Morton. 
J.—Hall v. Hall. 
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Supreme Court of Michigan, June Term, 1877. 


Hon. T. M. Coo.ey, Chief Justice. 
“« J. V. CAMPBELL, 
** Isaac MARSTON, > Associate Justices. 
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A COLLECTING AGENT CAN SUE in his own name 
upon a note drawn payable to order, and indorsed in 
blank for purposes of collection. The indorsement 


passes the legal title for these purposes, including any 
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necessary suit. Opinion by CooLry, C. J.—Boyd v. 
Corbitt. 

BREACH ‘OF PROMISE BY A MINnoR.—The Michigan 
Statute (2Comp. L., sec. 4719) declares males of eighteen 
and females of sixteen legally capable of “ contracting 
marriage.” Held, 1. The term “contracting mar- 
riage” here means the actual forming of the marriage 
relation. 2. The statute makes the marriages of such 
persons valid, but does not empower them to make 
executery contracts of marriage that will sustain a 
breach of promise suit. Opinion by CooLry, C.J.— 
Frost v. Vought. 

MISNOMER ON ELECTION BALLOT.—At an election 
for city treasurer of Ishpeming, votes were cast as fol- 
lows: For Cornelius Kennedy, 3892; for John W. 
Jochim, 380; for John Jochim, 18. It did not appear 
that there were two persons named John Jochim in 
Ishpeming, and there was an offer to show the contrary. 
Held, that the ballots cast for John W. Jochim and 
John Jochim, were presumptively intended for the 
same person, and should be so counted. Judgment for 
relator. Opinion (in full) by CooLry, C. J.—People 
ex rel Jochim v. Kennedy. 

A HovusE EXEMPT AS A HOMESTEAD CAN NOT BE 
LEVIED UPON IN TRANSITU.—1. Under the Michigan 
Statutes (2 Comp. L. 6137, 6142, 6145) which exempt 
as a homestead a house that stands on rented land, its 
removal by its owner to another site does not subject it 
in transitu to seizure or sale on execution. Woodward 
v. Marry, 18 John. 400; see also, Barber v. Roraback, 5 
Cent. L. J. 43. A man’s homestead right in his house, 
especially when he has left part of his furniture in it, 
is not destroyed by his living temporarily in a rented 
house, é. g., for two years before the levy. 2. The du- 
ration of a man’s absence from his own house does 
not of itself supply a conclusive presumption that he 
has abandoned it as a homestead. Griffin v. Southern- 
land, 14 Barb. 456. Opinion by MARSTON, J.—Bunker 
v. Paquette. 

SUPPORT OF INFANTS BY PERSONS IN LOCO Pa- 
RENTIS.—A supported in his family the infant grand- 
daughter of his wife on an understanding with the 
child’s father that she should remain until she became 
of age. The father, however, took her awdy while yet 
an infant, on the death of her grandmother, and A 
thereupon recovered against him on an implied as- 
sumpsit, for the board and services of the child, on the 
ground, among others, that he was thereby deprived of 
the benefit he might afterwards have derived from her 
labor. Held, 1, that a child so taken into a family oc- 
cupies for the time substantially the same position as 
a natural member of the family, and the presumption 
is, that that neither support nor services are expected 
to be compensated, unless reciprocally. 2. That if a 
breach of the understanding was relied on, action 
should have been brought upon that, and it would 
not sustain an implied assumpsit of a different char- 
acter. Opinion by CooLey, C. J.—Thorp v. Bateman. 

MUNICIPAL CONTRACTS—DRAINAGE BEYOND LIM- 
ItsS—OBSTRUCTING DiTcH.—Bill to restrain defendant 
from obstructing a ditch—originally a county ditch— 


‘on land of his outside the city of Coldwater, and which 


he had agreed in writing to let the latter use for drain- 
ing water from the city to be carried off across his 
land, the city agreeing to sufficiently enlarge and after- 
wards maintain the ditch. The defense was that the 
city had no authority to make the contract, and also 
that it was in default on its agreement. The city had no 
express authority by statute or charter to execute 
Held, 1. That 
the general doctrine is that a municipal corporation can 
not usually exercise its powers beyond its own limits. 
Authority in any case so to do, must be derived from 





some statute expressedly or impliedly permitting it. 
From motives of public policy, the legislature some- 
times grants such authority—as where a water supply 
must be obtained- from a distance. 2. That in the ab- 
sence of sufficient legislation, the power to make pro- 
vision for outside work, if existing at all, can only be 
exercised by resorting to contracts to obtain rights and 
privileges which, within the city, can generally be se- 
cured, if necessary, by proceedingsininvitum. 3. That 
drainage being a public necessity, and seldom effectual 
unless connected with running water beyond the inhab- 
ited limits, and as the charter, in expressly prohibiting 
the pollution of the river which bounds the city, com- 
pels it to find drainage elsewhere, there is no reason 
for preventing connection between the city sewerage 
and another outlet beyond. In this case such an outlet 
was supposed to exist, but it was too small, and could 
not be used without permission. The contract in dis- 
pute was made to secure its enlargement, and the right 
to connect it with the city ditch already extending to 
the city boundary, and which was practically useless 
without this outlet. If the drainage has to find an © 
outlet beyond, it must be somewhat discretionary with 
the city to make such arrangements as might be made 
by natural persons for similar purposes; and there 
appears no legal objection to the city’s doing this work 
by its own servants or contractors, instead of employ- 
ing defendant to do it. The work, therefore, is not re- 
pugnant to the charter, nor is the contract beyond the 
corporate powers. 4. Thatthe evidence does not show 
default in enlarging the ditch, so as to make it a reason- 
ably sufficient outlet. The object of the contract was 
not to put defendant in a better condition than he was 
in before, nor was it requisite that the new ditch should 
be made adequate for extraordinary and unexpected 
floods. 5. That the provision inthe contract for settling 
by arbitration damages caused by neglect in repafring 
deficiencies, indicate a design that such neglect shall 
not terminate the contract, unless the failure amounts 
to practical abandonment. This agreement was made 
to subserve purposes of public health, not on private 
grounds; and any obstruction of the city ditch must 
work irreparable mischief, reaching far beyond the 
inconvenience of private land-owners. Defendant has no 
right to take the law into his own hands, and abrogate 
a contract designed to be permanent, simply because 
mischiefs may have arisen which the agreement ex- 
pressly recognizes as possible, and against losses from 
which it provides a special form of redress. Decree, 
enjoining defendant, affirmed. Opinion by CAMPBELL, 
J.—City of Coldwater v. Tucker. 


PAROL CONTRACT—PART PERFORMANCE—STATUTE 
OF FRAUDS—STATUTE OF LIMITATIONS.—W. filed a 
bill for specific performance of a contract made in 1866, 
whereby he was to select swamp lands, and furnish 
descriptions of them to G., who had a road contract 
with the state, on which he proposed to reserve and 
apply such lands; W. to have a one-fourth interest in 
lands so obtained of the state. The first selection was 
made in the spring of 1866, and about 2,000 acres en- 
tered under it. In the fall of 1866 nearly the same 
amount of other lands was selected, but not finally se- 


; cured. In July, 1866, G. signed a peper agreeing to 


sell W. two eighty-acre lots for $150, (which he after- 
wards duly conveyed), and containing the following 
statement: ‘“ Also he (W.) has an undivided one- 
fourth interest in all the following lands that I may be 
able to reserve at Lansing, to wit, the minutes of which 
he left with me June 27, to wit: About 1,800 acres in 
the towns, as follows: T. 14, N. R. 15; T. 15, N. R. 16: 
T. 15, N. R. 15.” This paper was held to be of no 
special importance in the case, since it contained no 
explanation of the mutual rights and obligations of 
the parties. It appeared that during the various 
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negotiations it was ultimately, if not originally, un- 
derstood that G. might sell land, and account to W. 
for his share of the proceeds. The entire liability ac- 
crued in 1866. The bill was filed in September, 1873, 
and avers that the legal remedy is barred by the stat- 
ute of limitations. Defense, the statute of frauds. 
Held, 1. That such a contract, if specifically enforce- 
able at ali, could only be enforced, when verbal, upon 
the ground of such a part performance by complain- 
ant; that without complete enforcement he would be 
defrauded beyond any reasonably adequate remedy; 
that redress is never granted on a parol contract for a 


boundaries by annexation. 3. The act meets the con- 
stitutional requirement that its title must express its 
object. The word ‘‘ define ” is not exclusively used in 
the sense of explaining or making clear, but may prop- 
erly express an enlargement of power or boundaries 
previously given. The constitutional provision is dis- 
cussed in Conn. Mut. Life Ins. Co. v. State Treasurer, 
31 Mich. 17, and cases there cited. 4. The act is there- 
fore constitutional, and the annexation valid. The 
fact of election being undisputed, judgment must be 
entered for the respondent. Opinion by MARSTON, J. 
—Attorney General v. Bradley. 





part performance capabie of full pecuniary re- 
ment; that as all W. did, or agreed to’do, was to per- 
form certain exploring work which he had before done 
for compensation, which could readily be estimated ac- 
cording to its actual value, and for which the compen- 
sation recoverable by suit at law would produce ample 
redress, there was no such part performance as is 
necessary to take a case out of the statute. It is not 
the policy of courts of equity to enlarge the exceptions 
to the statute of frauds. 2. That the loss of his legal 
remedy by allowing it to become outlawed, furnished 
complainant no ground of relief in equity; and that it 
might be questionable whether, on such a contract, the 
lapse of time would not render the equitable claim, if 
one existed, stale. Decree reversed, and bill dismissed. 
Opinion by CAMPBELL, J.— Webster v. Gray. 


CHANGING BOUNDARIES OF REPRESENTATIVE DIs- 
TRICTS BY MUNICIPAL EXTENSION—TITLE OF ACT.— 
Quo warranto, charging the respondent with intruding 
into the office of alderman of the eighth ward of 
East Saginaw, the real question being whether the ter- 
ritory constituting said ward, formerly South Sag- 
inaw, was legally annexed to East Saginaw. By the 
state constitution, art. iv, sec. 4, the legislature, at its 
first session after each state census, (which is taken 
eyery ten years from 1854), and also after each United 
States census, must apportion anew the representatives 
among the counties and districts, according to the num- 
ber of inhabitants. Each such apportionment, and 
the division into representative districts which the 
board of supervisors must make in each county enti- 
tled to more than one representative, is to remain un- 
altered until the returns of another enumeration. By 
art. iv. sec. 3,no township or city can be divided in 
forming a representative district. Certain legislation 
in 1873, annexing South Saginaw to East Saginaw, and 
constituting it the eighth ward thereof, was claimed to 
be unconstitutional under the ruling in Attorney Gen- 
eral v. Holihan, 29 Mich. 116, because combining parts 
of different representative districts; the legislature, 
therefore, at its first session after the census of 1874, and 
before making the new appointment of representatives, 
passed the act of April 22, 1875, “‘ to define the bound- 
aries of the city of East Saginaw, and the several wards 
and election districts thereof,”? which enacted that the 
city should be divided into eight wards, the boundaries 
thereof to continue the same as the previous supposed 
unconstitutional legislation of 1873 had established. 
The facts alleged in respondent’s plea being admitted 
by demurrer, the question was upon the validity of 
the act of April 22,1875. Held, 1. That the legislature 
has power to change the boundaries of representative 
districts, except as restrained by the constitutional 
provision that, after an apportionment and division, 
they shall remain unaltered until the return of another 
enumeration. 2. That while the legislature can not 


enlarge the boundaries of a city by annexing to it parts 
of adjoining townships in such a manner as to interfere 
with the boundaries of representative districts after 
the apportionment and division has once been made, 
yet after a new census, it has power, though it has not 
yet made the new apportionment, to change those 











NOTES. 


IN regard to the system of official referees lately intro- 
duced in England, the New York Daily Register truly says: 
** An attempt was made, in the re-organization of the En- 
glish courts, to enlarge the judicial force indirectly by the 
appointment of a board or list of official referees. It seems 
to have been thought that in this way second-rate men 
men might be employed at low prices to relieve the judges 
of the pressure of business, and thus increase the facilities 
for the administration of justice without increasing ma- 
terially the judicial expenses. The experiment, however, 
as might be expected, has failed; and the official referees, 
it seems, draw their salaries with but very little to do, and 
that only for suitors unwillingly compelled to go before 
them. It seems to be the general experience in the English 
courts, that suitors are willing to go before a judge, but if 
they are to be sent before some other person, both parties 
desire that it may be one upon whom they may agree; and 
it would probably be found that if the parties to all contro- 
versies thus submitted were,in all cases, to agree upon 
their peferees, men would be selected who, on the whole, 
are of standing, character, experience and learning, which 
rank them with thuse who occupy the bench, even though 
the fees necessary for the employment of such referees 
were far more than the statute rate. The general repug- 
nance to the system of official referees is such that the 
government have practically confessed the failure of this 
expedient, and indicated the intention to abandon the sys- 
tem or substitute some other service for the incumbents of 
these offices.” 

REFERRING to a matter which we mentioned among 
these “‘ Notes” last week, we find the following observa- 
tions in the number of the Solicitors’ Journal just received: 
“We printed last week, on the authority of a daily contem- 
porary, some observations by one of the judges of the Irish 
Bankruptcy Court on the system whereby articles, such as 
pianos, sewing machines, etc., are hired and paid for by 
installments. The learned judge seemed to think that it 
was his duty to protect the ‘reputed ownership clause’ 
against the inroads of this system. We can not express 
his views so forcibly as he is reported to have done, and we 
therefore repeat here the words attributed to him. ‘He 
only required the concurrence of Judge Harrison to put an 
effectual stop to this hiring system. Once for all, he might 
say, he was determined to put an end to the system. Judg- 
ing from the advertisements in the daily press now, it 
would seem that every article in future was to be obtained 
on hire. That practice had gone far enough with regard to 
pianos, but at present sewing machines, watches, and all 
kinds of articles were advertised for procurement on this 
system. If parties were not able to purchase articles, 
they had better do without them. This system must 
be stopped, or the clause in the Act of Parliament might be 
struck out altogether.’ Now, all this seems to us to show 
a strange misapprehension of the functions of a judge. If 
a custom is proved, a judge must take notice of it; and ap- 
parently, in the present case, the judge himself would be a 
very good witness to prove the extension of the custom in 
question to articles such as the sewing machine, the right 
to which was the point before him. But surely it is no 
part of a judge’s duty to use his office for the purpose either 
of checking or encouraging the growth of a mercantile or 
business custom. Judge Miller seems to acknowledge the 
custom in the case of a piano; on what principle can he 
say that the judges should endeavor to prevent the public 
from-extending the custom to a watch? If it is a cone 
venient custom, the public will not be deterred from adopt- 
ing it by any empty thunder, even though it proceed from 
the judicial bench.” 











